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MERCANTILE LAW ACT, 1936. 

No. 2285 of 1936. 

An Act to consolidate and amend certain laws relating to 
trade, commerce, and other matters. 

[Assented to 24t.h September, 1936.] 

BE IT ENACTED by the Governor of the State of South 
Australia, with the advice and consent of the Parliament 
thereof, as follows : 

1. This Act may be cited as the" Mercantile Law Act, 1936." 

2. The following Acts are repealed, namely:­

The Bills of Lading Act, 1859-No. 25 of 1859. 

The Mercantile Law Amendment Act, 1861-No. 3 of 
1861. 

Prohibition to Re-assurance Repeal Act-No. 4 of 1867. 

The Lien for Freight Act, 188fl-:-No. 339 of 1885. 

Lien of Unpaid Vendors Act, 1885-No. 343 of 1885. 

The Wages Attachment Act, 1898-No. 697 of 1898. 

Short title. 

Repeals. 

3. (1) In this Act, unless the context otherwise requires or Interpretation. 

some other meaning is clearly intended- et u.K. 5z 
and 53 Viet, 

" document of title " includes any bill of lading, dock 
0

• 
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' "· 1. 

warrant, warehousekeeper's certificate, and warrant 
or order for the delivery of goods, and any other 
document used in the ordinary course of business as 
proof of the possession or control of goods, or 
authorising or purporting to authorise, either by 
indorsement or by delivery, the possessor of the 
document to transfer or receive the goods thereby 
represented : 

"goods" includes every description of wares and merchan­
dise: 

A-Vo!. 6. 
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Powers of 
mercantile 
agent with 
respect to 
disposition of 
goods. 
U.K. 52 and 
53 Viet. c. 45, 
s. 2. 
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"mercantile agent" means a mercantile agent havin11 in 
the customary course of his business as such an ag~nt, 
authority either to sell goods or to consign goods 
for the purpose of sale, or to buy goods, or to raise 
money on the security of goodR : 

'' pledge " includes any contract pledging or giving a 
lien or security on goods, whether in consideration of 
an original advance or of any further or continuing 
advance or of any pecuniary liability: 

"wages" includes any remuneration, whether in money 
or in kind paid under a contract of service : 

" workman " means any person in any manner engaged or 
employed under a contract of service in work or 
labour of any kind whether his remuneration is to be. 
according to time or by piece work or at a fixed 
price or otherwise. 

(2) A person shall be deemed to be in possession of goods. 
or of the documents of title to goods, where the goods or docu­
ments are in his actual custody or are held by any other person 
subject to his control or for him or on bis behalf. 

Dispositions by Mercantile Agents. 

4. (1) Where a mercantile agent is, with the consent of the· 
owner, in possession of goods or of the documents of title to 
goods, any sale, pledge, .m other disposition of the goods 
made by him when acting in the ordinary course of business of 
a mercantile agent, shall, subject to sections 4 to 12 of this Act, 
be as valid as if he were expressly authorised by the owner of 
the goods to make that disposition: Provided that the person 
taking under the disposition acts in good faith, and has not 
at the time of the disposition notice that the person making: 
the disposition, has not authority to make it. 

(2) Where a mercantile agent has, with the consent of the· 
owner, been in possession of goods or of the documents of 
title to goods, any sale, pledge, or other disposition, which would 
have been valid if the consent had continued, shall be valid 
notwithstanding the determination of the consent : Provided 
that, the person taking under the disposition has not at the· 
time thereof notice that the consent has been determined. 

s. 4. SHEPARD AND ANOTHER v. BROWN BROTHERS LIMITED (1935) S.A.S.R. 177. Jield, on the 
facts, .that one D, who had disposed of a motor car ha.cl not been entrusted with 
possession by the owner, and therefore, that s. 6 of Mercantile Law Arnenclmentc 
Act, 1861, clicl not apply. 
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(3) Where a mercantile agent has obtained possession of 
:any documents of tjtle to goods by reason of his being or 
having been, with the consent of the owner, in possession of 
the goods represented thereby, or of any other documents of 
title to the goods, his possession of the first-mentioned docu­
ments shall, for the purposes of sections 4 to 12 of this Act, be 
,deemed to be with the consent of the owner. 

(4) For the purposes of sections 4 to 12 of this Act the con­
:sent of the owner shall be presumed in the absence of evidence 
to the contrary. 

5. Where documents of title to goods are pledged by a 
mercantile agent, the pledge of the documents shall be deemed 
to be a pledge of the goods. 

6. Where a mercantile agent pledges goods as security for a 
,debt due from or liability incurred by the pledgor to the 
pledgee before the time of the pledge, the pledgee shall acquire 
no further right to the goods than could have heen enforced 
by the pleclgor at the time of the pledge. 

7. ( 1) The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of sections 
4 to 12 of this Act, may be-

(a) a payment in cash; or 

(b) the delivery or transfer of other goods, or of a document 
of title to goods, or of a negotiable security; or 

(c) any other valuable consideration. 

(2) Where goods are pledged by a mercantile agent in con­
sideration of the delivery or transfer of other goocl.s, or of a 
,document of title to goods, or of a negotiable security, the 
pleclgee shall acquire no right or interest in the goods so 
pledged in excess of the value of the goods, documents, or 
:security when so delivered or transferrecl. in exchange. 

Effect of 
pledges of 
docn1nents of 
title. 
Cf. U.K. 52 
and 53 Viet. 
c. 45, s. 3, 

Pledge for 
antecedent 
debt. 
U.K. 52 and 
53 Viet. c. 45, 
s. 4, 

Rights ac­
quired by 
exchange of 
goods or 
documents. 
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U.K. 52 and 53 
Yict. c. 45, s, 5 

8. For the purposes of sections 4 to 12 of this Act an agree- fif;:0~ia',e~\:rks 

ment made with a mercantile agent through a clerk or other etc. ' 

th ' cl · th }' f b · t 1 U.K.52and53 person au orise 1n e ore mary course o usmess o 111a rn Yict. c. 45, s, 6. 

,contracts of sale or plecl.ge on his behalf shall be deemed to be an 
agreement with the agent. 

9. (1) Where the owner of goods has given possession of the 
goods to another person for the purpose of consignment or 
sale, or has shipped the goods in the name of another person, 
and the consignee of the goods has not had notice that that 
,other person is not the owner of the goods, the consignee shall, 

ProvisioI1$ as 
to consignors 
and consignees. 
U .IC. 52 and 53 
Yict,,c. 45, s, 6. 
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Mode of trans­
ferring 
documents. 
U.K. 52 and 53 
Viet. c. 45, 
s.11. 

Saving for 
rights of true 
owner. 
U.K. 52 and 53 
Viet. c. 45, 
s. 12. 

Saving for 
common]aw 
powers of 
agent. 
U.K. 52 and 53 
Viet. c. 45, 
s. 13. 

Mercantile Law Act, 1936. [Vol. 6 
I 

in respect of advances made to or for the use of that other 
person, have the same lien on the goods as if that other person 
were the owner of the goods, and may transfer any such lien 
to another person. 

(2) Nothing in this section shall limit or affect the validity 
of any sale, pledge, or disposition, by a mercantile agent. 

10. For the purposes of sections 4 to 12 of this Act, the 
transfer of a document may be by indorsement, or, where 
the document is by custom or by its express terms transferable 
by delivery, or makes the goods deliverable to the bearer, 
then by delivery. 

11. (1) Nothing in sections 4 to 12 of this Act shall authorise 
an agent to exceed or depart from his authority as between 
himself and his principal, or exempt him from any liability, civil 
or criminal, for so doing. 

(2) Nothing in sections 4 to 12 of this Act shall prevent the 
owner of goods-

( a) from recovering the good1:t from an agent or, subject to 
any Bankruptcy Acts for the time being in fotce, 
from his trustee in bankruptcy at any time before 
the sale or pledge of the goods ; or 

(b) if the goods are pledged by an agent, from having the 
right to redeem the goods at any time before the 
sale thereof, on satisfying the claim for which the 
goods were pledged, and paying to the agent, if by 
him required, any money in respect of which the 
agent would by law be entitled to retain the goods 
or the documents of title thereto, or any of them, 
by way of lien as against the owner; or 

(c) from recovering from any person with whom the goods 
have been pledged any balance of money remaining 
in his hands as the produce of the sale of the goods 
after deducting the amount of his lien. 

(3) Nothing in sections 4 to 12 of this Act shall prevent the 
owner of goods sold by an agent from recovering from the 
buyer the price agreed to be paid for the same, or any part of 
that price, subject to any right of set off on the part of the 
buyer against the agent. 

12. The foregoing provisions of this Act shall be construed 
in ampli:fi.cation and not in derogation of the powers exercisable 
by an agent independently of this Act. 
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Liens for freight. 

13. For the pnrpose of removing doubts it is hereby declared 
that those provisions of Part VII. of the Act of the Parliament 
of the United Kingdom known as The Merchant Shipping Act, 
1894 which apply to liens for freight, apply in respect of goods 
landed in the State from any ship wherever registered. 

Bills of lading. 

Application 
of provisions 
of Merchant 
Shipping Act 
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re la ting to liem 
on freight. 

14. (1) Every consignee of goods named in a bill of lading, ~ir~~'i 1~~~~ 
and every indorsee of a bill of lading to whom the property t? vest in con-

' s1gnee or 
in the goods therein mentioned has passed upon or by reason ind0rsee. 

of such consignment or indorsement, shall have transferred to ~~· 1859
' ss. 

1
' 

d d ' h' 11 ' h f ' d b b · h U.K 18 and 19 an veste m 1m a ng ts o act10n, an e su J ect to t e vict. c. 111, 

same liabilities in respect of the goods as if the contract con- ss. 
1

' 
2

· 

tained in the bill of lading had been made with himself. 

(2) Nothing in this section shall prejudice or affect any 
right of stoppage in transitu, or any right to claim freight 
against the original shipper or owner, or any liability of the 
consignee or indorsee, by reason or in consequence of his 
being the consignee or indorsee, or of his receipt of the goods 
by reason or in consequence of such consignment or indorse­
ment. 

15. Every bill of lading in the hands of a consignee or Evidentiary 
effect of bills 

indorsee for valuable consideration, representing goods to of lading. 

have been shipped on board a vessel, shall be conclusive -&~:k~8!s°'&· {9 
evidence of that shipment as against the master or other : 1t 0

• m, 
person signing the bill of lading, notwithstanding that the 
goods or part thereof have not been so shipped, unless the 
holder of the bill of lading has had actual notice, at the time of 
receiving the bill, that the goods had not been, in fact. loaded 
on board. 

Contracts of guarantee. 

16. No promise to answer for the debt, default, or mis­
carriage of another person, being in writing and signed by 
the party to be charged therewith, or by some other person by 
him thereunto lawfully authorised, shall be deemed invalid 
to support an action, suit, or other proceeding, to charge the 
person by whom that promise was made, by reason only that 
the consideration for that promise does not appear in writing, 
or by necessary inference from a written document. 

17. (1) Every person who, being surety for the debt or 
duty of another, or being liable with another for any debt or 
duty, pays that debt, or performs that duty, shall be entitled-

( a) to have assigned to him, or to a trustee for him, every 
judgment, speciality, or other security which is 

Consideration 
for guarantee 
need not 
appear by 
writing, 
3, 1861, s. 2. 
U .K. 19 and 20 
Viet. c. 97, s. 3. 

A surety, who 
discharges the 
liability, to be 
entitled to 
assignment of 
all securities 
held by a 
creditor. 
3, 1861, s. 3, 
U .K. 19 and 20 
Viet. c. 97, s. 5. 
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No order to be 
made for 
attachment. 
697, 1898, s. 2. 
U.K. 33 & 84 
Viet. c. 30, 
s. 1. 

Re-assurance 
of sea risks 
and mer­
chandise. 
4, 1867, s. 1. 

Only amount 
of loss or 
damage to be 
recovered, 
4, 1807, s. 2. 

Amendment of 
030, 1895, ss. 
21, 60. 
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held by the creditor in respect of that debt or duty, 
whether that judgment, speciality, or other security 
is or is not deemed at law to have been satisfied 
by the payment of the debt or performance of the 
duty; and 

(b) to stand in the place of the creditor, and to use all 
the remedies, and, if need be, and upon a proper 
indemnity, to use the name of the creditor m any 
action or other proceeding at law or in equity, 
in order to obtain from the principal debtor, or 
any co-surety, co-contractor, or co-debtor as the 
case may be, indemnification for the advances 
made and loss sustained, by the person who has 
so paid the debt, or performed the duty. 

(2) Payment or performance so made by the surety, shall 
not be pleaclable in bar of any such action or other proceeding 
by him. 

(3) No co-surety, co-contractor, or co-debtor shall be entitled 
under this section to recover from any other co-surety, co­
contractor, or co-debtor more than the just proportion to 
which, as between those parties themselves, that other co­
surety, co-contractor, or co-debtor is justly liable. 

Wages attachment. 
18. No order shall be issued by any court, judge, or justice 

for the attachment of the wages of any clerk, servant, labourer, 
or workman. 

Reassurances. 
19. Notwithstanding anything contained in the Act of the 

Parliament of Great Britain, 19 Geo. II., c. 37, it shall 
be lawful to make re-assurances upon any ship or vessel, or upon 
any goods, merchandise, or other property on board of any 
ship or vessel, or upon the freight of any ship or vessel, or upon 
any other interest in or relating to any ship or vessel which 
may lawfully be insured. 

20. The person re-assuring as mentioned in the last preceding 
section shall not be entitled to recover on such re-assurances in 
the aggregate more than the amount of loss or damage actually 
sustained by him. 

Amenclment of the Sale of Goocls Act, 1895. 

21. The Sale of Goods Act, 1895, is amended by striking out 
the words "The Mercantile Law Amendment Act" occurring 
in subsection (2) of section 21 and in subsection (1) of 
section 60, and inserting in lieu thereof in each case the 
words "The Mercantile Law Act, 1936 ". 


