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26.1.2014 to 16.5.2014—Criminal Law Consolidation Act 1935
Preliminary—Part 1

The Parliament of South Australia enacts as follows:

Part 1—Preliminary

1—Short title
This Act may be cited as the Criminal Law Consolidation Act 1935.

5—Interpretation
(1) Inthis Act—

aggravated offence—where a provision differentiates between the penalty for an
aggravated offence and the penalty for a basic offence, the reference to an aggravated
offence is a reference to the offence in its aggravated form (see section 5AA);

basic offence—where a provision differentiates between the penalty for an aggravated
offence and the penalty for a basic offence, the reference to a basic offence is a
reference to the offence in its non-aggravated form (see section 5AA);

bestiality means sexual activity between a person and an animal;

common prostitute includes any male person who prostitutes his body for fee or
reward;

court means, except where a contrary intention is indicated or appears from the
context, the Supreme Court, the District Court or a court of summary jurisdiction;

criminal organisation has the same meaning as in Part 3B;

domestic partner means a person who is a domestic partner within the meaning of the
Family Relationships Act 1975, whether declared as such under that Act or not;

drive includes ride;
driver's licence includes a learner's permit;

dwelling house does not include a building, although within the curtilage of a
dwelling house and occupied with the dwelling house, unless there is a
communication between the building and dwelling house, either immediate or by
means of a covered and enclosed passage leading from the one to the other;

firearm means—

(@) adevice designed to be carried by hand and to fire shot, bullets or other
projectiles by means of burning propellant or by means of compressed air or
other compressed gas;

(b) adevice of a kind declared by regulation under the Firearms Act 1977 to be a
firearm for the purposes of that Act,

but does not include a device of a kind excluded by regulation under the Firearms
Act 1977 from the provisions of that Act;

Full Court has the same meaning as in the Supreme Court Act 1935;

liable to be imprisoned for life means liable to be imprisoned for life or any lesser
term;
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local government body means—
(@) acouncil or other body constituted under the Local Government Act 1999; or

(b) aregional development assessment panel or a council development
assessment panel constituted under section 34 or 56A of the Development
Act 1993;

motor vehicle means a vehicle that is propelled by a motor;
motor vessel means a vessel that is propelled by a motor;

night means the interval between nine o'clock in the evening and six o'clock in the
morning of the next day;

offensive weapon means—

(@) an article or substance made or adapted for use for causing, or threatening to
cause, personal injury or incapacity including—

(i) afirearm or imitation firearm (ie an article intended to be taken for a
firearm); or

(if) an explosive or an imitation explosive (ie an article or substance
intended to be taken for an explosive); or

(b) an article or substance that a person has—
(i) for the purpose of causing personal injury or incapacity; or

(it)  in circumstances in which another is likely to feel reasonable
apprehension that the person has it for the purpose of causing
personal injury or incapacity;

the Parole Board means the Parole Board of South Australia;

place of divine worship means any church, chapel, meeting house or other place of
divine worship;

property means real or personal property whether tangible or intangible and includes a
wild animal that is in captivity or ordinarily kept in captivity;

serious and organised crime offence means—
(a) an offence against Part 3B; or
(b) an offence that—
(i) is punishable by life imprisonment; or
(if) is an aggravated offence against a provision of this, or any other,
Act,
if it is alleged that the offence was committed in the circumstances where—

(iii) the offender committed the offence for the benefit of a criminal
organisation, or 2 or more members of a criminal organisation, or at
the direction of, or in association with, a criminal organisation; or
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)

©)

(iv) inthe course of, or in connection with, the offence the offender
identified himself or herself in some way as belonging to, or
otherwise being associated with, a criminal organisation (whether or
not the offender did in fact belong to, or was in fact associated with,
the organisation);

sexual intercourse includes any activity (whether of a heterosexual or homosexual
nature) consisting of or involving—

(@) penetration of a person's vagina, labia majora or anus by any part of the body
of another person or by any object; or

(b) fellatio; or
(c) cunnilingus,
and includes a continuation of such activity;
spouse—a person is the spouse of another if they are legally married,;
vehicle includes an animal;
vessel has the same meaning as in the Harbors and Navigation Act 1993.

A note to a section or subsection of this Act forms part of the text of the Act unless the
note clearly has no substantive effect.

For the purposes of this Act, a reference to a breast, vagina, labia majora, penis or
other sexual organ includes a reference to a surgically constructed or altered breast,
vagina, labia majora, penis or sexual organ (as the case may be).

5AA—Aggravated offences

M)

Subject to this section, an aggravated offence is an offence committed in 1 or more of
the following circumstances:

(@) the offender committed the offence in the course of deliberately and
systematically inflicting severe pain on the victim;

(b) the offender used, or threatened to use, an offensive weapon to commit, or
when committing, the offence;

(c) the offender committed the offence against a police officer, prison officer or
other law enforcement officer—

(i) knowing the victim to be acting in the course of his or her official
duty; or

(if) in retribution for something the offender knows or believes to have
been done by the victim in the course of his or her official duty;

(d) the offender committed the offence—

(i) intending to prevent or dissuade the victim from taking legal
proceedings or from pursuing a particular course in legal
proceedings; or

(if)  in connection with the victim's conduct or future conduct (as party,
witness or in any other capacity) in legal proceedings; or
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(iii) in retribution against the victim for taking legal proceedings or for
the victim's conduct (as party, witness or in any other capacity) in
legal proceedings;

(e) the offender committed the offence knowing that the victim of the offence
was, at the time of the offence—

(i) in the case of an offence against Part 3 Division 11A—under the age
of 14 years;

(if) in any other case—under the age of 12 years;

(F) the offender committed the offence knowing that the victim of the offence
was, at the time of the offence, over the age of 60 years;

(g) the offender committed the offence knowing that the victim of the offence
was—

(i) aspouse or former spouse of the offender; or
(if) adomestic partner or former domestic partner of the offender; or
(iii) achild of whom—

(A) the offender; or

(B) aspouse or former spouse of the offender; or

(C) adomestic partner or former domestic partner of the
offender,

has custody as a parent or guardian; or
(iv) achild who normally or regularly resides with—
(A) the offender; or
(B) aspouse or former spouse of the offender; or

(C) adomestic partner or former domestic partner of the
offender;

(i) the offender committed the offence for the benefit of a criminal
organisation, or 2 or more members of a criminal organisation, or at
the direction of, or in association with, a criminal organisation; or

(it) inthe course of, or in connection with, the offence the offender
identified himself or herself in some way as belonging to, or
otherwise being associated with, a criminal organisation (whether or
not the offender did in fact belong to, or was in fact associated with,
the organisation);

(h) except in the case of an offence against Part 3A, the offender committed the
offence in company with 1 or more other persons (including persons who are
children);

(ha) in the case of an offence against Division 2 or 3 of Part 5, or Part 6A—the
offender committed the offence in a place in relation to which, at the time of
the offence—
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(ia)

0)

(k)

(0

(i) there was in force a declaration under Part 4 of the Emergency
Management Act 2004; or

(i) —
(A) residents and others in the place, or in the vicinity of the
place, had been advised (by radio broadcast) by the CFS
that, as a result of a severe, extreme or catastrophic fire

danger rating in respect of the place, they should activate
their bushfire survival plan; and

(B) that advice had not been withdrawn or ceased to apply; or

(iii) residents and others had not been able to return to the place after
leaving in response to a declaration referred to in subparagraph (i) or
the provision of advice referred to in subparagraph (ii),

and the offender knew, ought reasonably to have known, or was reckless with
respect to, that fact;

the offender abused a position of authority, or a position of trust, in
committing the offence;

in the case of an offence constituted under Part 7B where the principal
offence is an aggravated offence—the principal offender was, to the
knowledge of the offender under that Part, a child;

the offender committed the offence knowing that the victim was, at the time
of the offence, in a position of particular vulnerability because of physical or
mental disability;

in the case of an offence against the person—

(i) the victim was, to the knowledge of the offender, in a position of
particular vulnerability at the time of the offence because of the
nature of his or her occupation or employment; or

(i)  the victim was, at the time of the offence, engaged in a prescribed
occupation or employment and the offender committed the offence
knowing that the victim was then engaged in an occupation or
employment and knowing the nature of the occupation or
employment;

the offender was, at the time of the offence, acting in contravention of an
injunction or other order of a court (made in the exercise of either state or
federal jurisdiction) and the offence lay within the range of conduct that the
injunction or order was designed to prevent.

(1a) For the purposes of section 19A, an aggravated offence is an offence committed in 1
or more of the following circumstances:

(a)

(ab)

the offender committed the offence in the course of attempting to escape
pursuit by a police officer;

the offender was, at the time of the offence, driving a motor vehicle in a street
race;
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(b) the offender was, at the time of the offence, driving a vehicle knowing that he
or she was disqualified, under the law of this State or another State or
Territory of the Commonwealth, from holding or obtaining a driver's licence
or that his or her licence was suspended by notice given under the Road
Traffic Act 1961,

(c) the offender committed the offence as part of a prolonged, persistent and
deliberate course of very bad driving or vessel operation;

(d) the offender committed the offence while there was present in his or her
blood a concentration of .08 grams or more of alcohol in 100 millilitres of
blood;

(e) the offender was, at the time of the offence, driving a vehicle in contravention
of section 45A, 47 or 47BA of the Road Traffic Act 1961 or operating a
vessel in contravention of section 70(1) of the Harbors and Navigation
Act 1993.

(1b) For the purposes of section 19AC, an aggravated offence is an offence committed in 1
or more of the following circumstances:

(a) the offender was, at the time of the offence, driving or using a motor vehicle
that—

(1) was stolen; or

(i) was being driven or used without the consent of the owner of the
vehicle,

and the offender knew, or was reckless with respect to, that fact;

(b) the offender was, at the time of the offence, driving a motor vehicle knowing
that he or she was disqualified, under the law of this State or another State or
Territory of the Commonwealth, from holding or obtaining a driver's licence
or that his or her licence was suspended by notice given under the Road
Traffic Act 1961;

(c) the offender committed the offence while there was present in his or her
blood a concentration of .08 grams or more of alcohol in 100 millilitres of
blood;

(d) the offender was, at the time of the offence, driving a motor vehicle in
contravention of section 47 or 47BA of the Road Traffic Act 1961.

(1c) For the purposes of section 19AD, an aggravated offence is an offence committed by
the driver of a motor vehicle in 1 or more of the following circumstances:

(@) the offender knew that, at the time of the offence, he or she was driving the
motor vehicle in circumstances of heightened risk;

(b) the offender committed the offence knowing that there were 1 or more
passengers in or on the motor vehicle;

(c) the offender knew, or ought reasonably to have known, that, at the time of the
offence, he or she was driving a motor vehicle that had a major defect.

(2) A person is taken to know a particular fact if the person, knowing of the possibility
that it is true, is reckless as to whether it is true or not.

6 Published under the Legislation Revision and Publication Act 2002


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Harbors%20and%20Navigation%20Act%201993
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Harbors%20and%20Navigation%20Act%201993
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Road%20Traffic%20Act%201961

26.1.2014 to 16.5.2014—Criminal Law Consolidation Act 1935
Preliminary—Part 1

(2a) For the purposes of subsection (1)(ga)(ii), a person will be taken to have identified
himself or herself as belonging to, or as being associated with, a criminal organisation
if the person displayed (whether on an article of clothing, as a tattoo or otherwise) the
insignia of the criminal organisation unless the person proves that he or she did not
display the insignia knowingly or recklessly.

(2b) Subsection (2a) does not limit the ways in which a person may identify himself or
herself as belonging to, or being associated with, a criminal organisation.

(3) Ifaperson is charged with an aggravated offence, the circumstances alleged to
aggravate the offence must be stated in the instrument of charge.

(4) Ifajury finds a person guilty of an aggravated offence, and 2 or more aggravating
factors are alleged in the instrument of charge, the jury must state which of the
aggravating factors it finds to have been established (but a failure to comply with this
subsection does not affect the validity of the jury's verdict).

(5) In this section—
CFS means the South Australian Country Fire Service;
child means a person under 18 years of age;

circumstances of heightened risk, in relation to the driving of a motor vehicle,
means—

(a) driving the motor vehicle between sunset on one day and sunrise on the next
day; or

(b) driving the motor vehicle in circumstances where traction between the vehicle
and the surface being driven on is adversely affected; or

(c) driving the motor vehicle in circumstances where visibility is adversely
affected;

major defect—a motor vehicle has a major defect if use of the motor vehicle
constitutes a serious risk to the safety of any person;

street race has the meaning given in section 19AD.

(6) This section does not prevent a court from taking into account, in the usual way, the
circumstances of and surrounding the commission of an offence for the purpose of
determining sentence.

Examples—

1 A person is charged with a basic offence and the court finds that the offence
was committed in circumstances that would have justified a charge of the
offence in its aggravated form. In this case, the court may, in sentencing, take
into account the circumstances of aggravation for the purpose of determining
penalty but must (of course) fix a penalty within the limits appropriate to the
basic offence.

2 A person is charged with an aggravated offence and the court finds a number
(but not all) of the circumstances alleged in the instrument of charge to
aggravate the offence have been established. In this case, the court may, in
sentencing, take into account the established circumstances of and surrounding
the aggravated offence (whether alleged in the instrument of charge or not) but
must not (of course) take account of circumstances alleged in the instrument of
charge that were not established.
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5A—ADbolition of capital punishment

M)

2

©)

(4)

Notwithstanding any provision of any Act or law, no sentence of death shall be—
(@) imposed on, or recorded against, any person; or
(b) carried into execution on any person.

Where any person is liable to sentence of death under any Act or law, the court before
which that person is convicted shall, instead of sentencing him to death, sentence him
to be imprisoned for life.

Any sentence of death that was imposed or recorded before the commencement of the
Statutes Amendment (Capital Punishment Abolition) Act 1976 shall (whether or not
that sentence has been commuted to a sentence of imprisonment for life) be deemed to
be a sentence of imprisonment for life imposed by a court of competent jurisdiction.

Any direction or order made by the Governor on, or in relation to, the commutation of
a sentence of death to a sentence of imprisonment for life shall be deemed to be a
direction or order given or made by a court of competent jurisdiction.

5B—Proof of lawful authority or lawful or reasonable excuse

In proceedings for an offence against this Act in which it is material to establish
whether an act was done with or without lawful authority, lawful excuse or reasonable
excuse the onus of proving the authority or excuse lies on the defendant and in the
absence of such proof it will be presumed that no such authority or excuse exists.

5D—ADbolition of historical classifications

M)
)

The classification of offences as felonies is abolished.

The classification of offences as misdemeanours is abolished.
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Part LA—Territorial application of the criminal law

S5E—Interpretation
(1) Inthis Part—
necessary territorial nexus—see section 5G(2);
State includes the Northern Territory and the Australian Capital Territory;
relevant act in relation to an offence means—

(a) anact or omission that is, or causes or contributes to, an element of the
offence; or

(b) anact or omission that is, or causes or contributes to, something that would,
assuming the necessary territorial nexus existed, be an element of the offence;
or

(c) astate of affairs that is an element of the offence, or would, assuming the
necessary territorial nexus existed, be an element of the offence.

(2) The question whether the necessary territorial nexus exists in relation to an alleged
offence is a question of fact to be determined, where a court sits with a jury, by the

jury.
5F—Application

(1) The law of this State operates extra-territorially to the extent contemplated by this
Part.

(2) However—

(a) this Part does not operate to extend the operation of a law that is expressly or
by necessary implication limited in its application to this State or a particular
part of this State; and

(b) this Part operates subject to any other specific provision as to the territorial
application of the law of the State; and

(c) this Part is in addition to, and does not derogate from, any other law
providing for the extra-territorial operation of the criminal law."

Note—
1 For example, the Crimes at Sea Act 1998.

5G—Territorial requirements for commission of offence against a law of this
State

(1) An offence against a law of this State is committed if—

(@) all elements necessary to constitute the offence (disregarding territorial
considerations) exist; and

(b) the necessary territorial nexus exists.
(2) The necessary territorial nexus exists if—

(@) arelevant act occurred wholly or partly in this State; or
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(b) itis not possible to establish whether any of the relevant acts giving rise to the
alleged offence occurred within or outside this State but the alleged offence
caused harm or a threat of harm in this State; or

(c) although no relevant act occurred in this State—

(i) the alleged offence caused harm or a threat of harm in this State and
the relevant acts that gave rise to the alleged offence also gave rise to
an offence against the law of a jurisdiction in which the relevant acts,
or at least one of them, occurred; or

(it)  the alleged offence caused harm or a threat of harm in this State and
the harm, or the threat, is sufficiently serious to justify the imposition
of a criminal penalty under the law of this State; or

(iii)  the relevant acts that gave rise to the alleged offence also gave rise to
an offence against the law of a jurisdiction in which the relevant acts,
or at least one of them, occurred and the alleged offender was in this
State when the relevant acts, or at least one of them, occurred; or

(d) the alleged offence is a conspiracy to commit, an attempt to commit, or in
some other way preparatory to the commission of another offence for which
the necessary territorial nexus would exist under one or more of the above
paragraphs if it (the other offence) were committed as contemplated.

5H—Procedural provisions

M)

)

®3)

(4)

©)

In proceedings for an offence against a law of the State, the existence of the necessary
territorial nexus will be presumed and the presumption is conclusive unless rebutted
under subsection (2).

If a person charged with an offence disputes the existence of the necessary territorial
nexus, the court will proceed with the trial of the offence in the usual way and if at the
conclusion of the trial, the court is satisfied, on the balance of probabilities, that the
necessary territorial nexus does not exist, it must, subject to subsection (3), make a
finding to that effect and the charge will be dismissed.

If the court would, disregarding territorial considerations, find the person not guilty of
the offence, the court must—

(@) if the finding is based on the defendant's mental impairment—record a
finding of not guilty on the ground of mental impairment; and

(b) inany other case—record a finding of not guilty.

The issue of whether the necessary territorial nexus exists must, if raised before the
trial, be reserved for consideration at the trial.

A power or authority exercisable on reasonable suspicion that an offence has been
committed may be exercised in the State if the person in whom the power or authority
is vested suspects on reasonable grounds that the elements necessary to constitute the
offence exist (whether or not that person suspects or has any ground to suspect that the
necessary territorial nexus exists).
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51—Double criminality
1 If—

(@) an offence against the law of another State (the external offence) is
committed wholly or partly in this State; and

(b) a corresponding offence (the local offence) exists under the law of this State,
an offence (an auxiliary offence) arises under the law of this State.

(2) The maximum penalty for an auxiliary offence is the maximum penalty for the
external offence or the maximum penalty for the local offence (whichever is the
lesser).

(3) Ifaperson is charged with an offence (but not specifically an auxiliary offence) and
the court finds that the defendant has not committed the offence as charged but has
committed the relevant auxiliary offence, the court may make or return a finding that
the defendant is guilty of the auxiliary offence.
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Part 2—Treason

6—Repeal

The Acts 36 George Il C. 7 and 57 George |1l C. 6 of the Imperial Parliament, except
those provisions which relate to the compassing, imagining, inventing, devising or
intending of the death or destruction, or any bodily harm tending to the death or
destruction, maiming or wounding, imprisonment or restraint, of the person of Her
Majesty, and the expressing, uttering or declaring of such compassings, imaginations,
inventions, devices or intentions, are repealed.

7—Treason
Any person who compasses, imagines, invents, devises or intends—

(a) to deprive or depose Her Majesty from the style, honour or Royal name of the
Imperial Crown of the United Kingdom or of any other of Her Majesty's
dominions and countries; or

(b) to levy war against Her Majesty within any part of the United Kingdom or
any other of Her Majesty's dominions in order—

(i) by force or constraint, to compel Her to change Her measures or
counsels; or

(if) to put any force or constraint on, or to intimidate or overawe, both
Houses or either House of the Parliament of the United Kingdom or
the Parliament of this State; or

(c) to move or stir any foreigner or stranger with force to invade the United
Kingdom or any other of Her Majesty's dominions or countries under the
obeisance of Her Majesty,

and expresses, utters or declares such compassings, imaginations, inventions, devices
or intentions by publishing any printing or writing, or by open and advised speaking,
or by any overt act or deed, shall be guilty of an offence and liable to be imprisoned
for life or for a term of not less than six months.

8—Time within which prosecution shall be commenced and warrant issued

(1) No person shall be prosecuted under section 7 in respect of any compassings,
imaginations, inventions, devices or intentions which are expressed, uttered or
declared by open and advised speaking only, unless—

(@) information of the compassings, imaginations, inventions, devices or
intentions and of the words by which they were expressed, uttered or declared
is given on oath to a justice within six days after the words were spoken; and

(b) awarrant for the apprehension of the person by whom the words were spoken
is issued within ten days after that information was given.

(2) No person shall be convicted of any such compassings, imaginations, inventions,
devices or intentions which are expressed, uttered or declared by open or advised
speaking except on his own confession in open court or unless the words so spoken
are proved by two credible witnesses.
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9—1In informations more than one overt act may be charged

(1) Itshall be lawful in any information under section 7 to charge against the offender any
number of the matters, acts or deeds by which the compassings, imaginations,
inventions, devices or intentions were expressed, uttered or declared.

(2) If the facts or matters alleged in an information under section 7 amount in law to
treason, the information shall not for that reason be deemed void, erroneous or
defective and, if the facts or matters proved on the trial of any person so informed
against amount in law to treason, the accused person shall not for that reason be
entitled to be acquitted of the offence charged, but no person tried for that offence
shall be afterwards prosecuted for treason on the same facts.

10—Nothing herein to affect 25 Edward 111 Stat. 5, c. 2

The provisions of this Part shall not lessen the force of, or in any manner affect,

anything enacted by the Statute passed in the twenty-fifth year of King Edward the

Third: "A Declaration which Offences shall be adjudged Treason".
10A—Penalty for treason

Any person who is convicted of treason shall be imprisoned for life.
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Part 3—Offences against the person etc

Division 1—Homicide
11—Murder

Any person who commits murder shall be guilty of an offence and shall be imprisoned
for life.

12—Conspiring or soliciting to commit murder

Any person who—

(a) conspires, confederates and agrees with any other person to murder any
person, whether he is a subject of Her Majesty or not and whether he is within
the Queen's dominions or not;

(b) solicits, encourages, persuades or endeavours to persuade, or proposes to, any
person to murder any other person, whether he is a subject of Her Majesty or
not and whether he is within the Queen's dominions or not,

shall be guilty of an offence and liable to be imprisoned for life.

12A—Causing death by an intentional act of violence

A person who commits an intentional act of violence while acting in the course or

furtherance of a major indictable offence punishable by imprisonment for ten years or

more (other than abortion®), and thus causes the death of another, is guilty of murder.
Note—

1 ie an offence against section 81(2).

13—Manslaughter

(1) Any person who is convicted of manslaughter shall be liable to be imprisoned for life
or to pay such fine as the court awards or to both such imprisonment and fine.

(2) If a court convicting a person of manslaughter is satisfied that the victim's death was
caused by the convicted person's use of a motor vehicle, the court must order that the
person be disqualified from holding or obtaining a driver's licence for 10 years or such
longer period as the court orders.

(3) Where a convicted person is disqualified from holding or obtaining a driver's
licence—

(a) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification;
and

(b) the disqualification may not be reduced or mitigated in any way or be
substituted by any other penalty or sentence.

13A—Criminal liability in relation to suicide

(1) Itisnotan offence to commit or attempt to commit suicide.
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)

®)

(4)

(®)

(6)

(7)

(8)

(9)

Notwithstanding the provisions of subsection (1), a person who finds another
committing or about to commit an act which he believes on reasonable grounds
would, if committed or completed, result in suicide is justified in using reasonable
force to prevent the commission or completion of the act.

If on the trial of a person for the murder of another the jury is satisfied that the
accused killed the other, or was a party to the other being killed by a third person, but
is further satisfied that the acts or omissions alleged against the accused were done or
made in pursuance of a suicide pact with the person killed, then, subject to

subsection (11), the jury shall not find the accused guilty of murder but may bring in a
verdict of manslaughter.

The killing of another or an attempt to kill another in pursuance of a suicide pact shall,
for the purposes of determining the criminal liability of a person who was a party to
the killing or attempt but not a party to the suicide pact, be regarded as murder or
attempted murder, as the case may require.

A person who aids, abets or counsels the suicide of another, or an attempt by another
to commit suicide, shall be guilty of an indictable offence.

The penalty for an offence against subsection (5) shall be—
(a) subject to paragraph (b)—

(1)  where suicide was committed—imprisonment for a term not
exceeding fourteen years;

(i) where suicide was attempted—imprisonment for a term not
exceeding eight years;

(b) where the convicted person committed the offence in pursuance of a suicide
pact and—

(i) suicide was committed—imprisonment for a term not exceeding
five years;

(if)  suicide was attempted—imprisonment for a term not exceeding
two years.

A person who, by fraud, duress or undue influence, procures the suicide of another or
an attempt by another to commit suicide shall (whether or not he was a party to a
suicide pact with the other person) be guilty of murder or attempted murder, as the
case may require.

If on the trial of a person for murder or attempted murder the jury is not satisfied that
the accused is guilty of the offence charged but is satisfied that he is guilty of an
offence against subsection (5), the jury may bring in a verdict that he is guilty of an
offence against that subsection.

In any criminal proceedings in which it is material to establish the existence of a
suicide pact and whether an act was done, or an omission made, in pursuance of the
pact, the onus of proving the existence of the pact and that the act was done, or the
omission made, in pursuance of the pact shall lie on the accused.

(10) For the purposes of this section—

(a) suicide pact means an agreement between two or more persons having for its
object the death of all of them whether or not each is to take his own life; and
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(b) nothing done or omitted to be done by a person who enters into a suicide pact
shall be treated as done or omitted to be done in pursuance of the pact unless
it is done or omitted to be done while he has the settled intention of dying in
pursuance of the pact.

(11) Where a person induced another to enter into a suicide pact by means of fraud, duress

or undue influence, the person is not entitled in relation to an offence against the other
to any mitigation of criminal liability or penalty under this section based on the
existence of the pact.

Division 1A—Criminal neglect

14—Criminal liability for neglect where death or serious harm results from

@)

()

3)

(4)

unlawful act

A person (the defendant) is guilty of the offence of criminal neglect if—

(@) achild or a vulnerable adult (the victim) dies or suffers serious harm as a
result of an unlawful act; and

(b) the defendant had, at the time of the act, a duty of care to the victim; and

(c) the defendant was, or ought to have been, aware that there was an appreciable
risk that serious harm would be caused to the victim by the unlawful act; and

(d) the defendant failed to take steps that he or she could reasonably be expected
to have taken in the circumstances to protect the victim from harm and the
defendant's failure to do so was, in the circumstances, so serious that a
criminal penalty is warranted.

Maximum penalty:
(@) where the victim dies—imprisonment for 15 years; or
(b)  where the victim suffers serious harm—imprisonment for 5 years.

If a jury considering a charge of criminal neglect against a defendant finds that—

(@) there is reasonable doubt as to the identity of the person who committed the
unlawful act that caused the victim's death or serious harm; but

(b) the unlawful act can only have been the act of the defendant or some other
person who, on the evidence, may have committed the unlawful act,

the jury may find the defendant guilty of the charge of criminal neglect even though of
the opinion that the unlawful act may have been the act of the defendant.

For the purposes of this section, the defendant has a duty of care to the victim if the
defendant is a parent or guardian of the victim or has assumed responsibility for the
victim's care.

In this section—
act includes—-
(@) an omission; and
(b) acourse of conduct;
child means a person under 16 years of age;
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serious harm means—
(@ harm that endangers, or is likely to endanger, a person's life; or

(b) harm that consists of, or is likely to result in, loss of, or serious and protracted
impairment of, a part of the body or a physical or mental function; or

(c) harm that consists of, or is likely to result in, serious disfigurement;
unlawful—an act is unlawful if it—

(@) constitutes an offence; or

(b) would constitute an offence if committed by an adult of full legal capacity;

vulnerable adult means a person aged 16 years or above whose ability to protect
himself or herself from an unlawful act is significantly impaired through physical or
mental disability, illness or infirmity.

Division 2—Defence of life and property
15—Self defence

M)

)

®)

(4)

It is a defence to a charge of an offence if—

(@) the defendant genuinely believed the conduct to which the charge relates to
be necessary and reasonable for a defensive purpose; and

(b) the conduct was, in the circumstances as the defendant genuinely believed
them to be, reasonably proportionate to the threat that the defendant

genuinely believed to exist".
It is a partial defence to a charge of murder (reducing the offence to manslaughter)
if—
(@) the defendant genuinely believed the conduct to which the charge relates to
be necessary and reasonable for a defensive purpose; but

(b) the conduct was not, in the circumstances as the defendant genuinely believed
them to be, reasonably proportionate to the threat that the defendant

genuinely believed to exist.”

For the purposes of this section, a person acts for a defensive purpose if the person
acts—

(@) in self defence or in defence of another; or

(b) to prevent or terminate the unlawful imprisonment of himself, herself or
another.

However, if a person—

(a) resists another who is purporting to exercise a power of arrest or some other
power of law enforcement; or

(b) resists another who is acting in response to an unlawful act against person or
property committed by the person or to which the person is a party,

the person will not be taken to be acting for a defensive purpose unless the person
genuinely believes, on reasonable grounds, that the other person is acting unlawfully.
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(5) If adefendant raises a defence under this section, the defence is taken to have been
established unless the prosecution disproves the defence beyond reasonable doubt.

Notes—
1 See, however, section 15C. If the defendant establishes that he or she is entitled to the
benefit of that section, this paragraph will be inapplicable.
2 See, however, section 15C. If the defendant establishes that he or she is entitled to the

benefit of that section, the defendant will be entitled to a complete defence.

15A—Defence of property etc
(1) Itisadefence to a charge of an offence if—

(@) the defendant genuinely believed the conduct to which the charge relates to
be necessary and reasonable—

(i) to protect property from unlawful appropriation, destruction, damage
or interference; or

(if)  to prevent criminal trespass to land or premises, or to remove from
land or premises a person who is committing a criminal trespass; or

(iii) to make or assist in the lawful arrest of an offender or alleged
offender or a person who is unlawfully at large; and

(b) if the conduct resulted in death—the defendant did not intend to cause death
nor did the defendant act recklessly realising that the conduct could result in
death; and

(c) the conduct was, in the circumstances as the defendant genuinely believed
them to be, reasonably proportionate to the threat that the defendant

genuinely believed to exist".
(2) Itis a partial defence to a charge of murder (reducing the offence to manslaughter)
if—
(@) the defendant genuinely believed the conduct to which the charge relates to
be necessary and reasonable—

(i) to protect property from unlawful appropriation, destruction, damage
or interference; or

(if)  to prevent criminal trespass to land or premises, or to remove from
land or premises a person who is committing a criminal trespass; or

(iii) to make or assist in the lawful arrest of an offender or alleged
offender or a person who is unlawfully at large; and

(b) the defendant did not intend to cause death; but

(c) the conduct was not, in the circumstances as the defendant genuinely believed
them to be, reasonably proportionate to the threat that the defendant

genuinely believed to exist.”

(3) For the purposes of this section, a person commits a criminal trespass if the person
trespasses on land or premises—

(@) with the intention of committing an offence against a person or property (or
both); or
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(b) in circumstances where the trespass itself constitutes an offence or is an
element of the offence.

(4) If adefendant raises a defence under this section, the defence is taken to have been
established unless the prosecution disproves the defence beyond reasonable doubt.

Notes—
1 See, however, section 15C. If the defendant establishes that he or she is entitled to the
benefit of that section, this paragraph will be inapplicable.
2 See, however, section 15C. If the defendant establishes that he or she is entitled to the

benefit of that section, the defendant will be entitled to a complete defence.

15B—Reasonable proportionality

A requirement under this Division that the defendant's conduct be (objectively)
reasonably proportionate to the threat that the defendant genuinely believed to exist
does not imply that the force used by the defendant cannot exceed the force used
against him or her.

15C—Requirement of reasonable proportionality not to apply in case of an
innocent defence against home invasion

(1) This section applies where—

(@) arelevant defence would have been available to the defendant if the
defendant's conduct had been (objectively) reasonably proportionate to the
threat that the defendant genuinely believed to exist (the perceived threat);
and

(b) the victim was not a police officer acting in the course of his or her duties.

(2) Inacase to which this section applies, the defendant is entitled to the benefit of the
relevant defence even though the defendant's conduct was not (objectively) reasonably
proportionate to the perceived threat if the defendant establishes, on the balance of
probabilities, that—

(@) the defendant genuinely believed the victim to be committing, or to have just
committed, home invasion; and

(b) the defendant was not (at or before the time of the alleged offence) engaged
in any criminal misconduct that might have given rise to the threat or
perceived threat; and

(c) the defendant's mental faculties were not, at the time of the alleged offence,
substantially affected by the voluntary and non-therapeutic consumption of a
drug.

(3) Inthis section—

criminal misconduct means conduct constituting an offence for which a penalty of
imprisonment is prescribed;

drug means alcohol or any other substance that is capable (either alone or in
combination with other substances) of influencing mental functioning;

home invasion means a serious criminal trespass committed in a place of residence;
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non-therapeutic—consumption of a drug is to be considered non-therapeutic unless—

(@) the drug is prescribed by, and consumed in accordance with the directions of,
a medical practitioner; or

(b) the drug is of a kind available, without prescription, from registered
pharmacists, and is consumed for a purpose recommended by the
manufacturer and in accordance with the manufacturer's instructions;

relevant defence means a defence under section 15(1) or section 15A(1).

Division 3—Miiscellaneous

16—Petit treason

Every offence which, before the commencement of the Act 9 George IV C. 31 of the
Imperial Parliament, would have amounted to petit treason shall be deemed to be
murder only, and no greater offence, and shall be punishable accordingly.

18—ADbolition of year-and-a-day rule

An act or omission that in fact causes death will be regarded in law as the cause of
death even though the death occurs more than a year and a day after the act or
omission.

Division 4—Unlawful threats

19—Unlawful threats
(1) A person who—
(@) threatens, without lawful excuse, to kill or endanger the life of another; and

(b) intends to arouse a fear that the threat will be, or is likely to be, carried out, or
is recklessly indifferent as to whether such a fear is aroused,

is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 12 years.
(2) A person who—
(@) threatens, without lawful excuse, to cause harm to another; and

(b) intends to arouse a fear that the threat will be, or is likely to be, carried out, or
is recklessly indifferent as to whether such a fear is aroused,

is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 5 years;
(b) for an aggravated offence—imprisonment for 7 years.

(3) This section applies to a threat directly or indirectly communicated by words (written
or spoken) or by conduct, or partially by words and partially by conduct.
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(4)

In this section—

harm, in relation to a person, has the same meaning as in section 21.

Division 5—Stalking
19AA—Unlawful stalking

M)

)

®3)

A person stalks another if—
(@) on at least two separate occasions, the person—
(i) follows the other person; or

(if) loiters outside the place of residence of the other person or some
other place frequented by the other person; or

(iii) enters or interferes with property in the possession of the other
person; or

(iv) gives or sends offensive material to the other person, or leaves
offensive material where it will be found by, given to or brought to
the attention of the other person; or

(iva) publishes or transmits offensive material by means of the internet or
some other form of electronic communication in such a way that the
offensive material will be found by, or brought to the attention of, the
other person; or

(ivb) communicates with the other person, or to others about the other
person, by way of mail, telephone (including associated technology),
facsimile transmission or the internet or some other form of
electronic communication in a manner that could reasonably be
expected to arouse apprehension or fear in the other person; or

(v) keeps the other person under surveillance; or

(vi) acts in any other way that could reasonably be expected to arouse the
other person's apprehension or fear; and

(b) the person—

(i) intends to cause serious physical or mental harm to the other person
or a third person; or

(if) intends to cause serious apprehension or fear.
A person who stalks another is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 3 years;
(b) for an aggravated offence—imprisonment for 5 years.

A person who is charged with stalking is (subject to any exclusion in the instrument of

charge) to be taken to have been charged in the alternative with offensive behaviour*
so that if the court is not satisfied that the charge of stalking has been established but
is satisfied that the charge of offensive behaviour has been established, the court may
convict the person of offensive behaviour.

Published under the Legislation Revision and Publication Act 2002



26.1.2014 to 16.5.2014—Criminal Law Consolidation Act 1935
Offences against the person etc—Part 3
Stalking—Division 5

(4) A person who has been acquitted or convicted on a charge of stalking may not be
convicted of another offence arising out of the same set of circumstances and
involving a physical element that is common to that charge.

(5) A person who has been acquitted or convicted on a charge of an offence other than
stalking may not be convicted of stalking if the charge of stalking arises out of the
same set of circumstances and involves a physical element that is common to the
charge of that other offence.

(6) For the purposes of this section, the circumstances of a dealing with material may be
taken into account in determining whether the material was offensive material but, if
material was inherently offensive material, the circumstances of a dealing with the
material cannot be taken to have deprived it of that character.

Note—
1 See section 7 of the Summary Offences Act 1953.

Division 6—Serious vehicle and vessel offences
19AAB—Interpretation

In this Division—

consumption in relation to a drug includes injection and any other form of
administration;

harm, physical harm and serious harm have the same meanings as in section 21.

19A—Causing death or harm by use of vehicle or vessel
(1) A person who—

(@) drives a vehicle or operates a vessel in a culpably negligent manner,
recklessly, or at a speed or in a manner dangerous to any person; and

(b) by that culpable negligence, recklessness or other conduct, causes the death of
another,

is guilty of an indictable offence.
Maximum penalty:

(@) where a motor vehicle or motor vessel was used in the commission of the
offence—

(1) for a first offence that is a basic offence—imprisonment for 15 years
and, in the case of an offence involving the use of a motor vehicle,
disqualification from holding or obtaining a driver's licence for
10 years or such longer period as the court orders;

(it)  for afirst offence that is an aggravated offence or for any subsequent
offence—imprisonment for life and, in the case of an offence
involving the use of a motor vehicle, disqualification from holding or
obtaining a driver's licence for 10 years or such longer period as the
court orders;

(b) where neither a motor vehicle nor motor vessel was used in the commission
of the offence—imprisonment for 7 years.
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(3) A person who—

(@) drives a vehicle or operates a vessel in a culpably negligent manner,
recklessly, or at a speed or in a manner dangerous to any person; and

(b) by that culpable negligence, recklessness or other conduct, causes harm to
another,

is guilty of an indictable offence.
Maximum penalty:

(@) where a motor vehicle or motor vessel was used in the commission of the
offence and serious harm was caused to a person—

(i) for a first offence that is a basic offence—imprisonment for 15 years
and, in the case of an offence involving the use of a motor vehicle,
disqualification from holding or obtaining a driver's licence for
10 years or such longer period as the court orders;

(i)  for afirst offence that is an aggravated offence or for any subsequent
offence—imprisonment for life and, in the case of an offence
involving the use of a motor vehicle, disqualification from holding or
obtaining a driver's licence for 10 years or such longer period as the
court orders;

(b) where a motor vehicle or motor vessel was used in the commission of the
offence but serious harm was not caused to any person—

(i) for a first offence that is a basic offence—imprisonment for 5 years
and, in the case of an offence involving the use of a motor vehicle,
disqualification from holding or obtaining a driver's licence for
1 year or such longer period as the court orders;

(if)  for afirst offence that is an aggravated offence or for any subsequent
offence—imprisonment for 7 years and, in the case of an offence
involving the use of a motor vehicle, disqualification from holding or
obtaining a driver's licence for 3 years or such longer period as the
court orders;

(c) where neither a motor vehicle nor motor vessel was used in the commission
of the offence—imprisonment for 5 years.

(5) Indetermining whether an offence is a first or subsequent offence for the purposes of
this section a previous offence against—

(@) this section; or
(b) section 19AC; or
(c) section 46 of the Road Traffic Act 1961; or
(d) section 69A of the Harbors and Navigation Act 1993,
for which the defendant has been convicted will be taken into account.
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(6)

Y

(8)

©)

(10)

(11)

Where a convicted person is disqualified from holding or obtaining a driver's
licence—

(@) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification;
and

(b) the disqualification may not be reduced or mitigated in any way or be
substituted by any other penalty or sentence.

A person is liable to be charged with and convicted of an offence against

subsection (1) in respect of each person killed, and of an offence against

subsection (3) in respect of each person who suffers harm, in consequence of the same
act or omission (but in determining whether an offence arising out of a particular act
or omission is a first or subsequent offence for the purposes of this section, a
conviction for an offence arising out of the same act or omission cannot be taken into
account).

Where at the trial of a person for an offence against this section it appears that the
defendant was, or may have been, in a state of self-induced intoxication at the time of
the alleged offence but the evidence adduced at the trial would, assuming that the
defendant had been sober, be sufficient to establish the mental elements of the alleged
offence, the mental elements of the alleged offence shall be deemed to have been
established against the defendant.

For the purposes of subsection (8), intoxication shall be taken to be self-induced if it
results from the voluntary consumption of alcohol or a drug (not being a drug supplied
on the prescription of, and consumed in accordance with the directions of, a legally
qualified medical practitioner).

It is a defence to a charge of an offence against this section for the defendant to prove
that he or she was, at the time of the offence—

(a) carrying out duties as an emergency worker; and

(b) acting in accordance with the directions of his or her employing authority;
and

(c) acting reasonably in the circumstances as he or she believed them to be.
In this section—

emergency worker means a police officer or a person who is an emergency worker as
defined by the regulations for the purposes of this section;

employing authority means—
(@) inrelation to a police officer—the Commissioner of Police; or

(b) inrelation to a person who is an emergency worker as defined by the
regulations for the purposes of this section—the person defined by the
regulations as the employing authority for that person.

19AB—L eaving accident scene etc after causing death or harm by careless use
of vehicle or vessel

M)

A person who—
(@) drives a vehicle or operates a vessel without due care or attention; and

Published under the Legislation Revision and Publication Act 2002 11



Criminal Law Consolidation Act 1935—26.1.2014 to 16.5.2014
Part 3—Offences against the person etc
Division 6—Serious vehicle and vessel offences

(b) by that conduct, causes the death of another; and

(c) fails to satisfy the statutory obligations of a driver of a vehicle or an operator
of a vessel (as the case may be) in relation to the incident,

is guilty of an offence.
Maximum penalty:

(@) where a motor vehicle or motor vessel was used in the commission of the
offence—

(i) for a first offence—imprisonment for 15 years and, in the case of an
offence involving the use of a motor vehicle, disqualification from
holding or obtaining a driver's licence for 10 years or such longer
period as the court orders;

(if)  for a subsequent offence—imprisonment for life and, in the case of
an offence involving the use of a motor vehicle, disqualification from
holding or obtaining a driver's licence for 10 years or such longer
period as the court orders;

(b) where neither a motor vehicle nor motor vessel was used in the commission
of the offence—imprisonment for 7 years.

(2) A person who—
(a) drives a vehicle or operates a vessel without due care or attention; and
(b) by that conduct, causes physical harm to another; and

(c) fails to satisfy the statutory obligations of a driver of a vehicle or an operator
of a vessel (as the case may be) in relation to the incident,

is guilty of an offence.
Maximum penalty:

(@) where a motor vehicle or motor vessel was used in the commission of the
offence and the physical harm caused to a person amounts to serious harm—

(i) for a first offence—imprisonment for 15 years and, in the case of an
offence involving the use of a motor vehicle, disqualification from
holding or obtaining a driver's licence for 10 years or such longer
period as the court orders;

(if)  for a subsequent offence—imprisonment for life and, in the case of
an offence involving the use of a motor vehicle, disqualification from
holding or obtaining a driver's licence for 10 years or such longer
period as the court orders;

(b) where a motor vehicle or motor vessel was used in the commission of the
offence but the physical harm caused to any person does not amount to
serious harm—

(i) for a first offence—imprisonment for 5 years and, in the case of an
offence involving the use of a motor vehicle, disqualification from
holding or obtaining a driver's licence for 1 year or such longer
period as the court orders;
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©)

(4)

(®)

(6)

(it)  for a subsequent offence—imprisonment for 7 years and, in the case
of an offence involving the use of a motor vehicle, disqualification
from holding or obtaining a driver's licence for 3 years or such longer
period as the court orders;

(c) where neither a motor vehicle nor motor vessel was used in the commission
of the offence—imprisonment for 5 years.

For the purposes of subsection (1) and (2)—

(@) aperson fails to satisfy the statutory obligations of a driver of a vehicle in
relation to an incident if the person commits an offence against section 43 of
the Road Traffic Act 1961 in relation to the incident; and

(b) a person fails to satisfy the statutory obligations of an operator of a vessel in
relation to an incident if the person commits an offence against section 75 or
76 of the Harbors and Navigation Act 1993 in relation to the incident.

In determining whether an offence is a first or subsequent offence for the purposes of
this section, all previous offences against this section or section 19A that involved the
driving of a motor vehicle or operation of a motor vessel must be taken into account
except that such an offence will not be taken to be a previous offence for the purposes
of subsection (1), or an offence against subsection (2) in which serious harm was
caused to a person, unless it resulted in the death of, or grievous bodily or serious
harm to, the victim.

Where a convicted person is disqualified from holding or obtaining a driver's
licence—

(a) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification;
and

(b) the disqualification may not be reduced or mitigated in any way or be
substituted by any other penalty or sentence.

A person is liable to be charged with and convicted of an offence against

subsection (1) in respect of each person killed, and of an offence against

subsection (2) in respect of each person who suffers physical harm, in consequence of
the same act or omission (but in determining whether an offence arising out of a
particular act or omission is a first or subsequent offence for the purposes of this
section, a conviction for an offence arising out of the same act or omission cannot be
taken into account).

19AC—Dangerous driving to escape police pursuit etc

(1) A person who, intending to—

(a) escape pursuit by a police officer; or
(b) cause a police officer to engage in a pursuit,

drives a motor vehicle in a culpably negligent manner, recklessly, or at a speed or in a
manner dangerous to any person is guilty of an offence.

Maximum penalty:
(@) for a basic offence—imprisonment for 3 years;
(b) for an aggravated offence—imprisonment for 5 years.
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(2) Where a court convicts a person of an offence against subsection (1) the following
provisions apply:

(@) the court must order that the person be disqualified from holding or obtaining
a driver's licence for such period, being not less than 2 years, as the court
thinks fit;

(b) the disqualification prescribed by paragraph (a) may not be reduced or
mitigated in any way or be substituted by any other penalty or sentence;

(c) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification.

(3) [Ifaperson istried on a charge of an offence against section 29—

(@) the person may not be convicted of both the offence against section 29 and an
offence against subsection (1) if the charge under subsection (1) arises out of
the same set of circumstances that gave rise to the charge under section 29;
and

(b) an offence against subsection (1) is not available as an alternative verdict to
the charge under section 29 unless the offence against subsection (1) was
specified in the instrument of charge as an alternative offence.

19AD—Street racing

(1) A person who participates in a street race, or in preparations for a proposed street race,
is guilty of an offence.

Maximum penalty:

(a) for a first offence that is a basic offence—imprisonment for 3 years and
disqualification from holding or obtaining a driver's licence for 1 year or such
longer period as the court orders;

(b) for a first offence that is an aggravated offence or for any subsequent
offence—imprisonment for 5 years and disqualification from holding or
obtaining a driver's licence for 3 years or such longer period as the court
orders.

(2) For the purposes of this section, a person participates in a street race, or in
preparations for a proposed street race, if the person—

(@) drives a motor vehicle in the street race; or

(b) promotes, or assists in the promotion of, the street race or proposed street race
in any way; or

(c) engages in any other conduct that assists, or is intended to assist, in the street
race or proposed street race taking place.

(3) However, subsection (1) does not apply to a street race that occurs in a place with the
consent of the owner or occupier of the place or the person who has the care, control
and management of the place.
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(4)

()

(6)

(")

(8)

Where a person is, on conviction of an offence against this section, disqualified from
holding or obtaining a driver's licence—

(@) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification;
and

(b) the disqualification may not be reduced or mitigated in any way or be
substituted by any other penalty or sentence.

For the avoidance of doubt, a person may be found guilty of an offence against this
section relating to a proposed street race whether or not the street race in fact took
place.

In determining whether an offence is a first or subsequent offence for the purposes of
this section—

(@) aprevious offence against section 45A, 46, 47 or 47B (other than a category 1
offence against that section) of the Road Traffic Act 1961 for which the
defendant has been convicted and that was committed within the period of
5 years immediately preceding the commission of the offence under
consideration will be taken into account; and

(b) aprevious offence (whenever occurring) against this section or another
provision of this Division, or a corresponding previous enactment, for which
the defendant has been convicted will be taken into account.

In this section—
promote, in relation to a street race or proposed street race, includes—
(@) organise or conduct the street race; or
(b) offer an inducement to another person to participate in the street race;
road and road-related area have the same meaning as in the Road Traffic Act 1961;

street race means any or all of the following when conducted on a road or a
road-related area:

(a) arace between 2 or more motor vehicles (whether the race is a drag race or
otherwise, and whether the race is over a predetermined or indeterminate
course);

(b) atrial to determine how quickly a motor vehicle can cover the distance
between 2 points;

(c) acompetition between, or display involving, 2 or more motor vehicles
consisting of or including the production of sustained wheel spin;

(d) atrial of a motor vehicle's speed or performance, or of a driver's skKill,

but does not include conduct declared by the regulations not to be included within the
ambit of this definition.

A regulation made for the purposes of the definition of street race may confer a
discretionary power on the Attorney-General, the Commissioner of Police or any other
specified person or body.
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19B—Alternative verdicts

M)

)

®3)

(4)

(4a)

)

If at the trial of a person for murder or manslaughter the jury is not satisfied that the
accused is guilty of the offence charged but is satisfied that the accused is guilty of the
offence constituted by section 19A(1) or (3), the jury may bring in a verdict that the
accused is guilty of that offence.

The following offences (which are listed in order of seriousness) are offences to which
subsection (3) applies:

(a) the offence constituted by section 19A(1);
(b) the offence constituted by section 19A(3);

(c) the offence constituted by section 46 of the Road Traffic Act 1961 or
section 69A of the Harbors and Navigation Act 1993;

(d) the offence constituted by section 45 of the Road Traffic Act 1961 or
section 69 of the Harbors and Navigation Act 1993.

If at the trial of a person for an offence to which this subsection applies (being an
offence mentioned in subsection (2)(a) or (b)) the jury is not satisfied that the accused
is guilty of the offence charged but is satisfied that the accused is guilty of a less
serious offence to which this subsection applies, the jury may bring in a verdict that
the accused is guilty of that less serious offence.

If at the trial of a person for an offence against section 19A(1) or (3) that is alleged to
be an aggravated offence committed in the course of attempting to escape pursuit by a
police officer, the jury is not satisfied that the accused is guilty of the aggravated
offence charged but is satisfied that the accused is guilty of an offence against

section 19AC(1), the jury may bring in a verdict that the accused is guilty of an
offence against section 19AC(1).

If at the trial of a person for an offence against section 19A(1) or (3) that is alleged to
be an aggravated offence committed whilst the person was driving a motor vehicle in
a street race, the jury is not satisfied that the accused is guilty of the aggravated
offence charged but is satisfied that the accused is guilty of an offence against
section 19AD, the jury may bring in a verdict that the accused is guilty of an offence
against section 19AD.

If at the trial of a person for an offence against section 19AC(1), the jury is not
satisfied that the accused is guilty of the offence charged but is satisfied that the
accused is guilty of—

(@) an offence against section 46 of the Road Traffic Act 1961; or
(b) an offence against section 45 of the Road Traffic Act 1961,

the jury may bring in a verdict that the accused is guilty of the relevant offence against
the Road Traffic Act 1961.

16
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Division 7—Assault

20—Assault

(1) A person commits an assault if the person, without the consent of another person (the
victim)—
(@) intentionally applies force (directly or indirectly) to the victim; or

(b) intentionally makes physical contact (directly or indirectly) with the victim,
knowing that the victim might reasonably object to the contact in the
circumstances (whether or not the victim was at the time aware of the
contact); or

(c) threatens (by words or conduct) to apply force (directly or indirectly) to the
victim and there are reasonable grounds for the victim to believe that—

(i) the person who makes the threat is in a position to carry out the
threat and intends to do so; or

(if)  there is a real possibility that the person will carry out the threat; or

(d) does an act of which the intended purpose is to apply force (directly or
indirectly) to the victim; or

(e) accosts or impedes another in a threatening manner.
(2) However—

(@) conduct that lies within limits of what would be generally accepted in the
community as normal incidents of social interaction or community life cannot
amount to an assault; and

(b) conduct that is justified or excused by law cannot amount to an assault.

(3) A person who commits an assault is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 2 years;

(b) for an aggravated offence (except one to which paragraph (c)
applies)—imprisonment for 3 years;

(c) for an offence aggravated by the use of, or a threat to use, an offensive
weapon—imprisonment for 4 years.

(4) A person who commits an assault that causes harm to another is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 3 years;

(b) for an aggravated offence (except one to which paragraph (c)
applies)—imprisonment for 4 years;
(c) for an offence aggravated by the use of, or a threat to use, an offensive
weapon—imprisonment for 5 years.
Note—

This offence replaces section 40 (assault occasioning actual bodily harm) as in force prior
to the commencement of this subsection and, consequently, see Coulter v The
Queen (1988) 164 CLR 350.
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Division 7A—Causing physical or mental harm

21—Interpretation
In this Division—

cause—a person causes harm if the person's conduct is the sole cause of the harm or
substantially contributes to the harm;

If a victim suffers serious harm as a result of multiple acts of harm and those
acts occur in the course of the same incident, or together constitute a single
course of conduct, a person who commits any of the acts causing harm is taken
to cause serious harm even though the harm caused by the act might not, if
considered in isolation, amount to serious harm.

harm means physical or mental harm (whether temporary or permanent);
lesser offence, in relation to an offence against this Division, means—

(a) inrelation to an aggravated offence—the basic offence or another offence
against this Division, Division 7AB or section 32A, for which a lesser
maximum penalty is prescribed;

(b) inany other case—another offence against this Division, Division 7AB or
section 32A for which a lesser maximum penalty is prescribed;

mental harm means psychological harm and does not include emotional reactions
such as distress, grief, fear or anger unless they result in psychological harm;

physical harm includes—
(@ unconsciousness;
(b) pain;
(c) disfigurement;
(d) infection with a disease;

recklessly—a person is reckless in causing harm or serious harm to another if the
person—

(@) is aware of a substantial risk that his or her conduct could result in harm or
serious harm (as the case requires); and

(b) engages in the conduct despite the risk and without adequate justification;
serious harm means—
(@ harm that endangers a person's life; or

(b) harm that consists of, or results in, serious and protracted impairment of a
physical or mental function; or

(c) harm that consists of, or results in, serious disfigurement.

22—Conduct falling outside the ambit of this Division

(1) This Division does not apply to the conduct of a person who causes harm to another if
the victim lawfully consented to the act causing the harm.
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(2) A lawful consent given on behalf of a person who is not of full age and capacity by a
parent or guardian will be taken to be the consent of the person for whom the consent
was given.

(3) A person may consent to harm (including serious harm) if the nature of the harm and
the purpose for which it is inflicted fall within limits that are generally accepted in the

community.
Examples—

1 A person may (within the limits referred to above) consent to harm that has a
religious purpose (eg male circumcision but not female genital mutilation).

2 A person may (within the limits referred to above) consent to harm that has a
genuine therapeutic purpose (eg a person with 2 healthy kidneys may consent
to donate 1 for the purpose of transplantation to someone with kidney disease).

3 A person may (within the limits referred to above) consent to harm for the
purpose of controlling fertility (eg a vasectomy or tubal ligation).

4 A participant in a sporting or recreational activity may (within the limits

referred to above) consent to harm arising from a risk inherent in the nature of
the activity (eg a boxer may accept the risk of being knocked unconscious in
the course of a boxing match and, hence, consent to that harm if it in fact
ensues).

(4) If adefendant's conduct lies within the limits of what would be generally accepted in
the community as normal incidents of social interaction or community life, this
Division does not apply to the conduct unless it is established that the defendant
intended to cause harm.

(5) If the defendant's conduct caused only mental harm, this Division does not apply to
the defendant's conduct unless—

(@) the defendant's conduct gave rise to a situation in which the victim's life or
physical safety was endangered and the mental harm arose out of that
situation; or

(b) the defendant's primary purpose was to cause such harm.

Examples—

1 An examiner fails a student in an examination knowing that the student has
been diagnosed with schizophrenia and that failure to pass is likely to
precipitate a schizophrenic episode. The student in fact suffers such an episode.

2 An employer legally terminates an employee's employment knowing that the

employee suffers from a mental illness and that the termination is likely to
exacerbate the mental illness. The employee in fact suffers an exacerbation of
the mental illness.

In both the above examples, it is not sufficient for the prosecution to prove that the
defendant acted intentionally knowing that harm would inevitably, probably or possibly
result from his or her act. It would be necessary for the prosecution to establish that the
defendant wanted to cause harm and that desire was the sole or a significant motivation
for the defendant's conduct.

23—Causing serious harm

(1) A person who causes serious harm to another, intending to cause serious harm, is
guilty of an offence.

Maximum penalty:
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(a) for a basic offence—imprisonment for 20 years;
(b) for an aggravated offence—imprisonment for 25 years.

(2) If, however, the victim in a particular case suffers such serious harm that a penalty
exceeding the maximum prescribed in subsection (1) is warranted, the court may, on
application by the Director of Public Prosecutions, impose a penalty exceeding the
prescribed maximum.

(3) A person who causes serious harm to another, and is reckless in doing so, is guilty of
an offence.

Maximum penalty:
(a) for a basic offence—imprisonment for 15 years;
(b) for an aggravated offence—imprisonment for 19 years.

24—Causing harm
(1) A person who causes harm to another, intending to cause harm, is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 13 years.

(2) A person who causes harm to another, and is reckless in doing so, is guilty of an
offence.

Maximum penalty:
(@) for a basic offence—imprisonment for 5 years;
(b) for an aggravated offence—imprisonment for 7 years.

25—Alternative verdicts
If—

(@) ajury is not satisfied beyond reasonable doubt that a charge of an offence
against this Division has been established; but

(b) the Judge has instructed the jury that it is open to the jury on the evidence to
find the defendant guilty of a specified lesser offence or any 1 of a number of
specified lesser offences; and

(c) thejury is satisfied beyond reasonable doubt that the specified lesser offence,
or a particular 1 of the specified lesser offences, has been established,

the jury may return a verdict that the defendant is not guilty of the offence charged but
is guilty of the lesser offence.

29—Acts endangering life or creating risk of serious harm
(1) Where a person, without lawful excuse, does an act or makes an omission—
(@) knowing that the act or omission is likely to endanger the life of another; and

(b) intending to endanger the life of another or being recklessly indifferent as to
whether the life of another is endangered,

that person is guilty of an offence.
Maximum penalty:
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(a) for a basic offence—imprisonment for 15 years;
(b) for an aggravated offence—imprisonment for 18 years.

(2) Where a person, without lawful excuse, does an act or makes an omission—

(@) knowing that the act or omission is likely to cause serious harm to another;
and

(b) intending to cause such harm or being recklessly indifferent as to whether
such harm is caused,

that person is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 12 years.
(3) Where a person, without lawful excuse, does an act or makes an omission—
(@ knowing that the act or omission is likely to cause harm to another; and

(b) intending to cause such harm or being recklessly indifferent as to whether
such harm is caused,

the person is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 5 years;
(b) for an aggravated offence—imprisonment for 7 years.

(4) If acourt convicting a person of an offence against this section is satisfied that the act
or omission constituting the offence was done or made by the convicted person in the
course of the convicted person's use of a motor vehicle, the court must order that the
person be disqualified from holding or obtaining a driver's licence for 5 years or such
longer period as the court orders.

(5) Where a convicted person is disqualified from holding or obtaining a driver's
licence—

(@) the disqualification operates to cancel any driver's licence held by the
convicted person as at the commencement of the period of disqualification;
and

(b) the disqualification may not be reduced or mitigated in any way or be
substituted by any other penalty or sentence.

29A—Shooting at police officers
(1) A person who—
(@) discharges a firearm—

(i) intending to hit a police officer with shot, or a bullet or other
projectile, fired from the firearm; or

(if) being reckless as to whether a police officer is hit with shot, or a
bullet or other projectile, fired from the firearm; and

(b) by that conduct, causes serious harm to the police officer,
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is guilty of an offence.
Maximum penalty: Imprisonment for 25 years.

(2) If, however, the victim in a particular case suffers such serious harm that a penalty
exceeding the maximum prescribed in subsection (1) is warranted, the court may, on
application by the Director of Public Prosecutions, impose a penalty exceeding the
prescribed maximum.

(3) In proceedings for an offence against subsection (1), it is not necessary for the
prosecution to establish that the defendant intended to cause serious harm to a police
officer.

(4) A person who discharges a firearm—

(@) intending to hit a police officer with shot, or a bullet or other projectile, fired
from the firearm; or

(b) being reckless as to whether a police officer is hit with shot, or a bullet or
other projectile, fired from the firearm,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

G) If—

(@) ajury is not satisfied beyond reasonable doubt that a charge of an offence
against this section has been established; but

(b) the Judge has instructed the jury that it is open to the jury on the evidence to
find the defendant guilty of a specified lesser offence or any 1 of a number of
specified lesser offences; and

(c) thejury is satisfied beyond reasonable doubt that the specified lesser offence,
or a particular 1 of the specified lesser offences, has been established,

the jury may return a verdict that the defendant is not guilty of the offence charged but
is guilty of the lesser offence.

(6) In this section—

reckless—a person is reckless as to whether a police officer is hit with shot, or a bullet
or other projectile, fired from a firearm discharged by the person if the person—

(@) isaware of a substantial risk that a police officer could be hit with shot, or a
bullet or other projectile, fired from the firearm; and

(b) discharges the firearm despite the risk and without adequate justification.

30—Failing to provide food etc in certain circumstances
Where—

(@) aperson is liable to provide necessary food, clothing or accommodation to
another person who is—

(i) aminor; or
(if)  suffering from an illness; or
(iii) disabled; and
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(b) the person, without lawful excuse, fails to provide that food, clothing or
accommodation,

that person shall be guilty of an indictable offence and liable to be imprisoned for a
term not exceeding 3 years.

31—Possession of object with intent to kill or cause serious harm

(1) A person who, without lawful excuse, has the custody or control of an object that the
person intends to use, or to cause or permit another to use—

(@) toKill, or to endanger the life of, another; or
(b) to cause serious harm to another,

shall be guilty of an indictable offence and liable to be imprisoned for a term not
exceeding 10 years.

(2) A person who, without lawful excuse, has the custody or control of an object that the
person intends to use, or to cause or permit another to use, to cause harm to another,
shall be guilty of an indictable offence and liable to be imprisoned for a term not
exceeding 5 years.

Division 7AB—Special firearm offences

32—Possession of a firearm with intent to commit an offence

A person who has the custody or control of a firearm or imitation firearm for the
purpose of—

(&) using, or causing or permitting another person to use, the firearm in the
course of committing an offence punishable by a term of imprisonment of
2 years or more; or

(b) carrying, or causing or permitting another person to carry, the firearm when
committing an offence punishable by a term of imprisonment of 2 years or
more,

is guilty of an indictable offence.
Maximum penalty: Imprisonment for 10 years.

32AA—Discharge of firearms to injure etc

(1) A person who, without lawful excuse, discharges a firearm intending to injure, annoy
or frighten any person is guilty of an offence.

Maximum penalty: Imprisonment for 8 years.

(2) A person who, without lawful excuse, discharges a firearm intending to damage any
property is guilty of an offence.

Maximum penalty: Imprisonment for 5 years.

(3) A person who, without lawful excuse, discharges a firearm and who is reckless as to
whether that act injures, annoys or frightens, or may injure, annoy or frighten, any
person is guilty of an offence.

Maximum penalty: Imprisonment for 5 years.
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(4) A person who, without lawful excuse, discharges a firearm and who is reckless as to
whether that act damages, or may damage, any property is guilty of an offence.

Maximum penalty: Imprisonment for 3 years.

(5) In proceedings for an offence against this section, it is not necessary for the
prosecution to establish that a person was, in fact, injured, annoyed or frightened or
that property was, in fact, damaged (as the case requires) by the defendant's act.

(6) In this section—

reckless—a person is reckless as to whether an act injures, annoys or frightens, or may
injure, annoy or frighten any person, or damages, or may damage, any property, if the
person—

(@) isaware of a substantial risk that the act could injure, annoy or frighten any
person or damage any property; and

(b) does the act despite the risk and without adequate justification.

Division 7B—Throwing objects at vehicles
32A—Throwing objects at vehicles

(1) A person must not throw a prescribed object at, or drop a prescribed object on, a
vehicle that is being driven on a road or road-related area or being run on a busway,
railway or tramway (whether, at the time the object is thrown or dropped, the vehicle
is moving or stationary).

Maximum penalty: Imprisonment for 5 years.
(2) Inthis section—

prescribed object means an object of a class prescribed by the regulations for the
purposes of this section;

road and road-related area have the same meanings as in the Road Traffic Act 1961;
vehicle means—

(@) avehicle that is propelled by a motor; or

(b) avehicle that is run on a busway, railway or tramway; or

(c) abicycle, tricycle or other similar vehicle for which the rider provides the
motive force; or

(d) avehicle that is drawn by an animal; or

(e) ananimal that is being ridden by a person.

32B—Alternative verdicts

If at the trial of a person for murder or manslaughter the jury is not satisfied that the
accused is guilty of the offence charged but is satisfied that the accused is guilty of the
offence constituted by section 32A, the jury may bring in a verdict that the accused is
guilty of that offence.
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Division 7C—Food and beverage spiking

32C—Spiking of food or beverages

1)

(@)

©)

(4)

A person is guilty of an offence if the person adds a substance, or causes a substance
to be added, to any food or beverage intending to cause, or being recklessly indifferent
as to causing, impairment of the consciousness or bodily function of another who will
or might consume the food or beverage without knowledge of the presence of the
substance (whether at all or in the quantity added).

Maximum penalty: Imprisonment for 3 years.

A person is guilty of an offence if, between the hours of 9 pm on any day and 5 am on
the following day, the person enters or remains in licensed premises while in
possession of a prescription drug or controlled drug that—

(@) s such as to be capable of producing a state of intoxication in a person who
consumes the drug; and

(b) is not contained in packaging on which is affixed a prescribed label indicating
that the drug was lawfully prescribed for or supplied to the person.

Maximum penalty: Imprisonment for 30 months.

It is a defence to a charge of an offence against subsection (2) to prove that the
prescription drug or controlled drug was lawfully prescribed for or supplied to the
person or that the person had some other lawful reason for being in possession of the
prescription drug or controlled drug.

In this section—
controlled drug has the same meaning as in the Controlled Substances Act 1984;

food or beverage includes any solid or liquid substance prepared or intended for
human consumption;

licensed premises means—

(a) licensed premises within the meaning of the Liquor Licensing Act 1997, other
than premises in respect of which only a restaurant licence or residential
licence is in force; and

(b) the premises defined in the casino licence, within the meaning of the Casino
Act 1997, as the premises to which the licence relates;

prescribed label means a label required by law to be affixed to a prescription drug or
controlled drug and specifying—

(@) the name (or business name) of the person by whom the drug is sold or
supplied; and

(b) the name of the person for whose use the drug is sold or supplied; and

(c) the trade name or the approved name of the drug or, if it does not have either
a trade or approved name, its ingredients;

prescription drug has the same meaning as in the Controlled Substances Act 1984.
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Division 8—Female genital mutilation
33—Definitions

1)

()

In this Division—

child means a person under 18;

female genital mutilation means—
(@) clitoridectomy; or
(b) excision of any other part of the female genital organs; or
(c) aprocedure to narrow or close the vaginal opening; or
(d) any other mutilation of the female genital organs,

but does not include a sexual reassignment procedure or a medical procedure that has
a genuine therapeutic purpose;

sexual reassignment procedure means a surgical procedure to give a female, or a
person whose sex is ambivalent, genital characteristics, or ostensible genital
characteristics, of a male.

A medical procedure has a genuine therapeutic purpose only if directed at curing or
alleviating a physiological disability or physical abnormality.

33A—Prohibition of female genital mutilation

M)

(2)

A person who performs female genital mutilation is guilty of an offence.
Maximum penalty: Imprisonment for 7 years.

This section applies irrespective of whether the victim, or a parent or guardian of the
victim, consents to the mutilation.

33B—Removal of child from State for genital mutilation

M)

@)

A person must not take a child from the State, or arrange for a child to be taken from
the State, with the intention of having the child subjected to female genital mutilation.

Maximum penalty: Imprisonment for 7 years.
In proceedings for an offence against subsection (1), if it is proved that—

(a) the defendant took a child, or arranged for a child to be taken from the State;
and

(b) the child was subjected, while outside the State, to female genital mutilation,

it will be presumed, in the absence of proof to the contrary, that the defendant took the
child, or arranged for the child to be taken, from the State (as the case may be) with
the intention of having the child subjected to female genital mutilation.

Division 9—Kidnapping and unlawful child removal

38—Interpretation

In this Division—
child means a person under the age of 18 years;
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detain—detention is not limited to forcible restraint but extends to any means by
which a person gets another to remain in a particular place or with a particular person
Or persons;

take—a person takes another if the person compels, entices or persuades the other to
accompany him or her or a third person.
39—Kidnapping
(1) A person who takes or detains another person, without the other person's consent—
(@) with the intention of holding the other person to ransom or as a hostage; or

(b)  with the intention of committing an indictable offence against the other
person or a third person,

is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 20 years;
(b) for an aggravated offence—imprisonment for 25 years.
(2) A consent to the taking or detention is to be ignored in the following cases:

(a) if the person apparently giving the consent is a child or mentally incapable of
understanding the significance of the consent;

(b) if the consent was obtained by duress or deception.

40—Unlawful removal of child from jurisdiction

(1) A person who wrongfully takes or sends a child out of the jurisdiction is guilty of an
offence.

Maximum penalty:
(@) for a basic offence—imprisonment for 15 years;
(b) for an aggravated offence—imprisonment for 19 years.
(2) For the purposes of subsection (1), a person acts wrongfully if—

(@) the person acts in the knowledge that a person who has the lawful custody of
the child (either alone or jointly with someone else) does not consent to the
child being taken or sent out of the jurisdiction; and

Note—

As a general rule, the parents of a child have joint custody of the child (see
Guardianship of Infants Act 1940, section 4).

(b) there is no judicial or statutory authority for the person's act.

Division 11—Rape and other sexual offences

46—Consent to sexual activity
(1) Inthis section—
sexual activity includes sexual intercourse.

(2) For the purposes of this Division, a person consents to sexual activity if the person
freely and voluntarily agrees to the sexual activity.
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(3) Without limiting subsection (2), a person is taken not to freely and voluntarily agree to
sexual activity if—

(@) the person agrees because of—

(i) the application of force or an express or implied threat of the
application of force or a fear of the application of force to the person
or to some other person; or

(if) an express or implied threat to degrade, humiliate, disgrace or harass
the person or some other person; or

(b) the person is unlawfully detained at the time of the activity; or
(c) the activity occurs while the person is asleep or unconscious; or

(d) the activity occurs while the person is intoxicated (whether by alcohol or any
other substance or combination of substances) to the point of being incapable
of freely and voluntarily agreeing to the activity; or

(e) the activity occurs while the person is affected by a physical, mental or
intellectual condition or impairment such that the person is incapable of freely
and voluntarily agreeing; or

(F) the person is unable to understand the nature of the activity; or

(g) the person agrees to engage in the activity with a person under a mistaken
belief as to the identity of that person; or

(h) the person is mistaken about the nature of the activity.

Example—

A person is taken not to freely and voluntarily agree to sexual activity if the
person agrees to engage in the activity under the mistaken belief that the
activity is necessary for the purpose of medical diagnosis, investigation or
treatment, or for the purpose of hygiene.

47—Reckless indifference

For the purposes of this Division, a person is recklessly indifferent to the fact that
another person does not consent to an act, or has withdrawn consent to an act, if he or
she—

(@) is aware of the possibility that the other person might not be consenting to the
act, or has withdrawn consent to the act, but decides to proceed regardless of
that possibility; or

(b) is aware of the possibility that the other person might not be consenting to the
act, or has withdrawn consent to the act, but fails to take reasonable steps to
ascertain whether the other person does in fact consent, or has in fact
withdrawn consent, to the act before deciding to proceed; or

(c) does not give any thought as to whether or not the other person is consenting
to the act, or has withdrawn consent to the act before deciding to proceed.
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48—Rape
(1) A person (the offender) is guilty of the offence of rape if he or she engages, or
continues to engage, in sexual intercourse with another person who—
(a) does not consent to engaging in the sexual intercourse; or
(b) has withdrawn consent to the sexual intercourse,

and the offender knows, or is recklessly indifferent to, the fact that the other person
does not so consent or has so withdrawn consent (as the case may be).

Maximum penalty: Imprisonment for life.

(2) A person (the offender) is guilty of the offence of rape if he or she compels a person
to engage, or to continue to engage, in—

(@) sexual intercourse with a person other than the offender; or
(b) an act of sexual self-penetration; or
(c) an act of bestiality,

when the person so compelled does not consent to engaging in the sexual intercourse
or act, or has withdrawn consent to the sexual intercourse or act, and the offender
knows, or is recklessly indifferent to, the fact that the person does not so consent or
has so withdrawn consent (as the case may be).

Maximum penalty: Imprisonment for life.
(3) In this section—

compels—a person compels another person if he or she controls or influences the
other person's conduct by means that effectively prevent the other person from
exercising freedom of choice;

sexual self-penetration means the penetration by a person of the person'’s vagina, labia
majora or anus by any part of the body of the person or by any object.
48 A—Compelled sexual manipulation

(1) A person (the offender) is guilty of an offence if he or she, for a prurient purpose,
compels a person to engage, or to continue to engage, in—

(@) an act of sexual manipulation of the offender; or
(b) an act of sexual manipulation of a person other than the offender; or
(c) an act of sexual self-manipulation,

when the person so compelled does not consent to engaging in the act, or has
withdrawn consent to the act, and the offender knows, or is recklessly indifferent to,
the fact that the person does not so consent or has so withdrawn consent (as the case
may be).

Maximum penalty:
(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 15 years.
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)

In this section—

compels—a person compels another person if he or she controls or influences the
other person's conduct by means that effectively prevent the other person from
exercising freedom of choice;

prurient purpose—a person acts for a prurient purpose if the person acts with the
intention of satisfying his or her own desire for sexual arousal or gratification or of
providing sexual arousal or gratification for someone else;

sexual manipulation means the manipulation by a person of another person's genitals
or anus (whether or not including sexual intercourse);

sexual self-manipulation means the manipulation by a person of his or her genitals or
anus (whether or not including sexual self-penetration, within the meaning of
section 48).

49—Unlawful sexual intercourse

1)

®)

(4)

®)

A person who has sexual intercourse with any person under the age of 14 years shall
be guilty of an offence and liable to be imprisoned for life.

A person who has sexual intercourse with a person under the age of seventeen years is
guilty of an offence.

Maximum penalty: Imprisonment for 10 years.
It shall be a defence to a charge under subsection (3) to prove that—

(@) the person with whom the accused is alleged to have had sexual intercourse
was, on the date on which the offence is alleged to have been committed, of
or above the age of sixteen years; and

(b) the accused—

(i) was, on the date on which the offence is alleged to have been
committed, under the age of seventeen years; or

(i)  believed on reasonable grounds that the person with whom he is
alleged to have had sexual intercourse was of or above the age of
seventeen years.

A person who, being in a position of authority in relation to a person under the age of
18 years, has sexual intercourse with that person is guilty of an offence.

Maximum penalty: Imprisonment for 10 years.

(5a) For the purposes of subsection (5), a person is in a position of authority in relation to
a person under the age of 18 years (the child) if the person is—

(@) ateacher (within the meaning of the Education and Early Childhood Services
(Registration and Standards) Act 2011) engaged in the education of the child;
or

(b) afoster parent, step-parent or guardian of the child; or

(c) areligious official or spiritual leader (however described and including lay
members and whether paid or unpaid) providing pastoral care or religious
instruction to the child; or

30 Published under the Legislation Revision and Publication Act 2002


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Education%20and%20Early%20Childhood%20Services%20(Registration%20and%20Standards)%20Act%202011
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Education%20and%20Early%20Childhood%20Services%20(Registration%20and%20Standards)%20Act%202011

26.1.2014 to 16.5.2014—Criminal Law Consolidation Act 1935
Offences against the person etc—Part 3
Rape and other sexual offences—Division 11

(d) amedical practitioner, psychologist or social worker providing professional
services to the child; or

(e) aperson employed or providing services in a correctional institution (within
the meaning of the Correctional Services Act 1982) or a training centre
(within the meaning of the Young Offenders Act 1993), or any other person
engaged in the administration of those Acts, acting in the course of his or her
duties in relation to the child; or

(f) an employer of the child or other person who has the authority to determine
significant aspects of the child's terms and conditions of employment or to
terminate the child's employment (whether the child is being paid in respect
of that employment or is working in a voluntary capacity).

(6) A person who, knowing that another is by reason of intellectual disability unable to
understand the nature or consequences of sexual intercourse, has sexual intercourse
with that other person is guilty of an offence.

Maximum penalty: Imprisonment for 10 years.

(7) Consent to sexual intercourse is not a defence to a charge of an offence under this
section.

(8) This section does not apply to sexual intercourse between persons who are married to
each other.

50—~Persistent sexual exploitation of a child

(1) Anadult person who, over a period of not less than 3 days, commits more than 1 act
of sexual exploitation of a particular child under the prescribed age is guilty of an
offence.

Maximum penalty: Imprisonment for life.

(2) For the purposes of this section, a person commits an act of sexual exploitation of a
child if the person commits an act in relation to the child of a kind that could, if it
were able to be properly particularised, be the subject of a charge of a sexual offence.

@) If—

(@) atany time when an act of sexual exploitation of a child was allegedly
committed the child was at least 16 years of age; and

(b) the defendant proves that he or she believed on reasonable grounds that the
child was of or over the prescribed age at that time,

the act of sexual exploitation is not to be regarded for the purposes of an offence
against this section.

(4) Despite any other Act or rule of law, the following provisions apply in relation to the
charging of a person on an information for an offence against this section:

(@) subject to this subsection, the information must allege with sufficient
particularity—

(i) the period during which the acts of sexual exploitation allegedly
occurred; and

(it)  the alleged conduct comprising the acts of sexual exploitation;
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(b) the information must allege a course of conduct consisting of acts of sexual
exploitation but need not—

(i) allege particulars of each act with the degree of particularity that
would be required if the act were charged as an offence under a
different section of this Act; or

(if) identify particular acts of sexual exploitation or the occasions on
which, places at which or order in which acts of sexual exploitation
occurred;

(c) the person may, on the same information, be charged with other offences,
provided that any sexual offence allegedly committed by the person—

(i) inrelation to the child who is allegedly the subject of the offence
against this section; and

(if)  during the period during which the person is alleged to have
committed the offence against this section,

must be charged in the alternative.

(5) A person who has been tried and convicted or acquitted on a charge of persistent
sexual exploitation of a child may not be convicted of a sexual offence against the
same child alleged to have been committed during the period during which the person
was alleged to have committed the offence of persistent sexual exploitation of the
child.

(6) This section applies in relation to acts of sexual exploitation of a child whether they
were committed before or after the commencement of this section.

(7) Inthis section—
prescribed age, in relation to a child, means—

(@) inthe case of a person who is in a position of authority in relation to the
child—18 years;

(b) inany other case—17 years;
sexual offence means—

(a) an offence against Division 11 (other than sections 59 and 61) or
sections 63B, 66, 69 or 72; or

(b) an attempt to commit, or assault with intent to commit, any of those offences;
or

(c) asubstantially similar offence against a previous enactment.

(8) For the purposes of this section, a person is in a position of authority in relation to a
child if the person is—

(@) ateacher (within the meaning of the Education and Early Childhood Services
(Registration and Standards) Act 2011) engaged in the education of the child;
or

(b) afoster parent, step-parent or guardian of the child; or
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(c) areligious official or spiritual leader (however described and including lay
members and whether paid or unpaid) providing pastoral care or religious
instruction to the child; or

(d) amedical practitioner, psychologist or social worker providing professional
services to the child; or

(e) aperson employed or providing services in a correctional institution (within
the meaning of the Correctional Services Act 1982) or a training centre
(within the meaning of the Young Offenders Act 1993), or any other person
engaged in the administration of those Acts, acting in the course of his or her
duties in relation to the child; or

(F) an employer of the child or other person who has the authority to determine
significant aspects of the child's terms and conditions of employment or to
terminate the child's employment (whether the child is being paid in respect
of that employment or is working in a voluntary capacity).

56—Indecent assault

(1) A person who indecently assaults another is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 8 years;
(b) for an aggravated offence—imprisonment for 10 years.
(2) If the victim of the offence was at the time of the offence under the age of 14 years,

the offence is an aggravated offence and it is unnecessary for the prosecution to
establish that the defendant knew of, or was reckless as to, the aggravating factor.

57—Consent no defence in certain cases

(1) A person under the age of 18 years will be taken not to be capable of consenting to an
indecent assault committed by a person who is in a position of authority in relation to
the person.

(2) Subiject to subsection (3), no person under the age of seventeen years shall be deemed
capable of consenting to any indecent assault.

(3) Where the person is between the age of sixteen and seventeen years, his or her consent
shall be a defence to a charge of indecent assault if the accused proves that at the time
of the indecent assault—

(@) he or she was under the age of seventeen years; or

(b) he or she believed on reasonable grounds that the person was of or above the
age of seventeen years.

(4) For the purposes of subsection (1), a person is in a position of authority in relation to
a person under the age of 18 years (the child) if the person is—

(a) ateacher (within the meaning of the Education and Early Childhood Services
(Registration and Standards) Act 2011) engaged in the education of the child;
or

(b) afoster parent, step-parent or guardian of the child; or
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(c) areligious official or spiritual leader (however described and including lay
members and whether paid or unpaid) providing pastoral care or religious
instruction to the child; or

(d) amedical practitioner, psychologist or social worker providing professional
services to the child; or

(e) aperson employed or providing services in a correctional institution (within
the meaning of the Correctional Services Act 1982) or a training centre
(within the meaning of the Young Offenders Act 1993), or any other person
engaged in the administration of those Acts, acting in the course of his or her
duties in relation to the child; or

(F) an employer of the child or other person who has the authority to determine
significant aspects of the child's terms and conditions of employment or to
terminate the child's employment (whether the child is being paid in respect
of that employment or is working in a voluntary capacity).

57A—~Power to take plea without evidence

1)

)

®)

(4)

When a person is charged with sexual intercourse with, or an indecent assault upon, a
person under the age of seventeen years, the justice sitting to conduct the preliminary
examination of the witnesses may, without taking any evidence, accept a plea of guilty
and commit the defendant to gaol, or admit him to bail, to appear for sentence.

The justice shall take written notes of any facts stated by the prosecutor as the basis of
the charge and of any statement made by the defendant in contradiction or explanation
of the facts stated by the prosecutor and shall forward those notes to the Director of
Public Prosecutions together with any proofs of witnesses tendered by the prosecutor
to the justice.

The Director of Public Prosecutions shall cause the notes and proofs of witnesses to be
delivered to the proper officer of the court at which the defendant is to appear for
sentence before or at the opening of the court on the first sitting thereof or at such
other time as the judge who is to preside in the court may order.

This section does not restrict or take away any right of the defendant to withdraw a
plea of guilty and substitute a plea of not guilty.

58—Acts of gross indecency

M)

Any person who, in public or in private—

() commits any act of gross indecency with, or in the presence of, any person
under the age of sixteen years;

(b) incites or procures the commission by any such person of any act of gross
indecency with the accused, or in the presence of the accused, or with any
other person in the presence of the accused;

(c) s otherwise a party to the commission of any act of gross indecency by or
with, or in the presence of, any such person, or by or with any other person in
the presence of any such person, or by any such person with any other person
in the presence of the accused,
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shall be guilty of an offence and liable for a first offence to be imprisoned for a term

not exceeding three years and for any subsequent offence to be imprisoned for a term
not exceeding five years.

(2) Itis no defence to a charge under this section that the act of indecency was committed
with the consent of the person concerned.

59—ADbduction of male or female person

A person who takes away by force, or detains against his will, any other person—
(@) with intent to marry, or to have sexual intercourse with, that other person; or

(b) with intent to cause that other person to be married to, or to have sexual
intercourse with, a third person,

is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 14 years;
(b) for an aggravated offence—imprisonment for 18 years.
60—Procuring sexual intercourse
Any person who—

(a) by threats or intimidation, procures any person to have sexual intercourse;

(b) by false pretences, false representations or other fraudulent means, procures
any person to have sexual intercourse,

is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 7 years;
(b) for an aggravated offence—imprisonment for 10 years.

61—Householder etc not to permit unlawful sexual intercourse on premises

Any person who, being the owner or occupier of any premises or having, or acting or
assisting in, the management or control thereof, induces or knowingly suffers any
person under the age of seventeen years to resort to, or be in, those premises for the
purpose of having sexual intercourse shall be guilty of an offence and liable to be
imprisoned for a term not exceeding seven years.

Division 11A—Child pornography and related offences
62—Interpretation
In this Division—
child pornography means material—
(@ that—

(i) describes or depicts a child under, or apparently under, the age of
17 years engaging in sexual activity; or
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(it) consists of, or contains, the image of (or what appears to be the
image of) a child under, or apparently under, the age of 17 years, or
of the bodily parts of such a child, or in the production of which such
a child has been or appears to have been involved; and

(b) thatis intended or apparently intended—
(i) to excite or gratify sexual interest; or

(if) to excite or gratify a sadistic or other perverted interest in violence or
cruelty;

disseminate—a person disseminates child pornography if the person—

(@) sends, supplies, exhibits, transmits or communicates it to another, or enters
into an agreement or arrangement to do so; or

(b) makes it available for access by another (including access by means of a
computer) or enters into an agreement or arrangement to do so;

material includes—
(@) any written or printed material; or
(b) any picture, painting or drawing; or
(c) any carving, sculpture, statue or figure; or

(d) any photographic, electronic or other information or data from which an
image or representation may be produced or reproduced; or

(e) any film, tape, disc, or other object or system containing any such information
or data;

pornographic nature of child pornography means the aspects of the material by
reason of which it is pornographic;

private act means—
(@) asexual act; or
(b) an act involving an intimate bodily function such as using a toilet; or

(c) anact or activity involving undressing to a point where the body is clothed
only in undergarments; or

(d) an activity involving nudity or exposure or partial exposure of sexual organs,
pubic area, buttocks or female breasts;

prurient purpose—a person acts for a prurient purpose if the person acts with the
intention of satisfying his or her own desire for sexual arousal or gratification or of
providing sexual arousal or gratification for someone else.

63—Production or dissemination of child pornography
A person who—

(@) produces, or takes any step in the production of, child pornography knowing
of its pornographic nature; or

(b) disseminates, or takes any step in the dissemination of, child pornography
knowing of its pornographic nature,
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is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 12 years.

63A—~Possession of child pornography
(1) A person who—
(@) isin possession of child pornography knowing of its pornographic nature; or

(b) intending to obtain access to child pornography, obtains access to child
pornography or takes a step towards obtaining access to child pornography,

is guilty of an offence.
Maximum penalty:
(a) for a first offence—

(i) ifitisa basic offence—imprisonment for 5 years;

(it) if it is an aggravated offence—imprisonment for 7 years;
(b) for a subsequent offence—

(i) ifitis abasic offence—imprisonment for 7 years;

(it) if it is an aggravated offence—imprisonment for 10 years.

(2) Itisadefence to a charge of an offence against subsection (1) to prove that the
material to which the charge relates came into the defendant's possession unsolicited
and that the defendant, as soon as he or she became aware of the material and its
pornographic nature, took reasonable steps to get rid of it.

(3) Indetermining whether an offence against subsection (1) is a first or subsequent
offence, a court must treat a previous offence involving child pornography against any
provision of this Division, or a corresponding previous enactment, as a previous
offence.

63B—~Procuring child to commit indecent act etc
(1) A person who—

(@) incites or procures the commission of an indecent act by a child under the
prescribed age in relation to that person; or

(b) acting for a prurient purpose—

(1) causes or induces a child under the prescribed age in relation to that
person to expose any part of his or her body; or

(i)  makes a photographic, electronic or other record from which the
image, or images, of a child under the age of 17 years engaged in a
private act may be reproduced,

is guilty of an offence.
Maximum penalty:
(@) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 12 years.
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(2) Subsection (1) applies whether the acts alleged to constitute the offence—
(@) occur in private or in public; or

(b) occur with or without the consent of the child, or the child's parent or
guardian.

(3) A person who—

(@) procures a child under the prescribed age in relation to that person or makes a
communication with the intention of procuring a child under the prescribed
age in relation to that person to engage in, or submit to, a sexual activity; or

(b) makes a communication for a prurient purpose and with the intention of
making a child under the prescribed age in relation to that person amenable to
a sexual activity,

is guilty of an offence.
Maximum penalty:
(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 12 years.

(4) Itisadefence to a charge under subsection (1)(a), (1)(b)(i) or (3) (other than where
the defendant was in a position of authority in relation to the child) if the defendant
proves that—

(a) the child was, on the date on which the offence is alleged to have been
committed, of or above the age of 16 years; and

(b) the accused—

(i) was, on the date on which the offence is alleged to have been
committed, under the age of 17 years; or

(i)  believed on reasonable grounds that the child was of or above the age
of 17 years.

(5) This section does not apply if the person and the child are legally married to each
other.

(6) For the purposes of this section, a person is in a position of authority in relation to a
child if the person is—

(@) ateacher (within the meaning of the Education Act 1972) engaged in the
education of the child; or

(b) a foster parent, step-parent or guardian of the child; or

(c) areligious official or spiritual leader (however described and including lay
members and whether paid or unpaid) providing pastoral care or religious
instruction to the child; or

(d) amedical practitioner, psychologist or social worker providing professional
services to the child; or
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(e) aperson employed or providing services in a correctional institution (within
the meaning of the Correctional Services Act 1982) or a training centre
(within the meaning of the Young Offenders Act 1993), or any other person
engaged in the administration of those Acts, acting in the course of his or her
duties in relation to the child; or

(f) an employer of the child or other person who has the authority to determine
significant aspects of the child's terms and conditions of employment or to
terminate the child's employment (whether the child is being paid in respect
of that employment or is working in a voluntary capacity).

(7) For the purposes of this section, the prescribed age of a child in relation to a person
IS—

(a) if the person is in a position of authority in relation to the child—18 years; or

(b) inany other case—17 years.

63C—~Pornographic nature of material

(1) In determining whether material to which a charge of an offence relates is of a
pornographic nature, the circumstances of its production and its use or intended use
may be taken into account but no such circumstance can deprive material that is
inherently pornographic of that character.

(2) No offence is committed against this Division by reason of the production,
dissemination or possession of material in good faith and for the advancement or
dissemination of legal, medical or scientific knowledge.

(2a) No offence is committed against this Division by reason of the production,
dissemination or possession of material in good faith by—

(a) apolice officer or other law enforcement officer acting in the course of his or
her duties; or

(b) any other person acting in the course of his or her duties in the administration
of the criminal justice system.

(2b) No offence is committed against this Division by reason of the production,
dissemination or possession of material in good faith by a person acting reasonably for
the purpose of providing genuine child protection or legal advice.

(3) No offence is committed against this Division by reason of the production,
dissemination or possession of material that constitutes, or forms part of, a work of
artistic merit if, having regard to the artistic nature and purposes of the work as a
whole, there is no undue emphasis on aspects of the work that might otherwise be
considered pornographic.

(4) No offence is committed against this Division by reason of—

(@) the possession or dissemination of a publication, film or computer game that
has been classified under the Classification (Publications, Films and
Computer Games) Act 1995 (unless it is classified as a publication for which
classification is refused (RC)); or

(b) the possession of a publication, film or computer game for the purposes of
obtaining a classification under that Act.
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Division 12—Commercial sexual services and related offences

65A—Definitions relating to commercial sexual services

1)

(@)

For the purposes of this Division—

ask connotes a request made with serious intendment (as distinct from one made
without an actual intention of obtaining the ostensible object of the request);

child means a person under the age of 18 years;

commercial sexual services means services provided for payment involving the use or
display of the body of the person who provides the services for the sexual gratification
of another or others;

compulsion—a person compels another (the victim) if the person controls or
influences the victim's conduct by means that effectively prevent the victim from
exercising freedom of choice;

payment includes any form of commercial consideration;

sexual servitude means the condition of a person who provides commercial sexual
services under compulsion;

undue influence—a person exerts undue influence on another (the victim) if the
person uses unfair or improper means to influence the victim's conduct.

For the purposes of this Division, a person whose conduct causes a particular result is
taken to have intended that result if the person is reckless about whether that result
ensues.

66—Sexual servitude and related offences

M)

)

3)

A person who compels another to provide or to continue to provide commercial sexual
services is guilty of the offence of inflicting sexual servitude.

Maximum penalty:
(a) if the victim is a child under the age of 14 years—imprisonment for life;
(b) if the victim is a child under the age of 18 years—imprisonment for 19 years;
(c) inany other case—imprisonment for 15 years.

A person who, by undue influence, gets another to provide, or to continue to provide,
commercial sexual services is guilty of an offence.

Maximum penalty:
(@) if the victim is a child under the age of 14 years—imprisonment for life;
(b) if the victim is a child under the age of 18 years—imprisonment for 12 years;
(c) inany other case—imprisonment for 7 years.

A person charged with an offence against subsection (1) (the aggravated offence) may
be convicted, on that charge, of an offence against subsection (2) (the lesser offence)
if the court is not satisfied that the aggravated offence has been established beyond
reasonable doubt but is satisfied that the lesser offence has been so established.
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(4) The question whether, in a particular case, a defendant's conduct amounts to
compulsion or undue influence (or neither) is one of fact to be determined according
to the circumstances of the particular case.

(5) Evidence of the following or any combination of the following may be relevant to that
question—

(@) fraud, misrepresentation or suppression of information;
(b) force or a threat of force;

(c) any other threat (including a threat to take action that may result in the
victim's deportation or a threat to take other lawful action);

(d) restrictions on freedom of movement;

(e) supply, or withdrawal of supply, of an illicit drug;
(F) abuse of a position of guardianship or trust;

(g) any other form of unreasonable or unfair pressure.

67—Deceptive recruiting for commercial sexual services
A person who—

(a) offers another (the victim) employment or some other form of engagement to
provide personal services; and

(b) knows at the time of making the offer—

(i) that the victim will, in the course of or in connection with the
employment or engagement, be asked or expected to provide
commercial sexual services; and

(if)  that the continuation of the employment or engagement, or the
victim's advancement in the employment or engagement, will be
dependent on the victim's preparedness to provide commercial sexual
services; and

(c) failsto disclose that information to the victim at the time of offering the
employment or engagement,

is guilty of an offence.

Maximum penalty:
(@) if the victim is a child—imprisonment for 12 years;
(b) in any other case—imprisonment for 7 years.

68—Use of children in commercial sexual services

(1) A person must not employ, engage, cause or permit a child to provide, or to continue
to provide, commercial sexual services.

Maximum penalty:
(a) ifthe child is under the age of 14 years—imprisonment for life;
(b) inany other case—imprisonment for 9 years.
(2) A person must not ask a child to provide commercial sexual services.
Maximum penalty:
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(@) if the child is under the age of 14 years—imprisonment for 9 years;
(b) inany other case—imprisonment for 3 years.
(3) A person must not—

(@) have an arrangement with a child who provides commercial sexual services
under which the person receives, on a regular or systematic basis, the
proceeds, or a share in the proceeds, of commercial sexual services provided
by the child; or

(b) exploit a child by obtaining money knowing it to be the proceeds of
commercial sexual services provided by the child.

Maximum penalty:
(@) ifthe child is under the age of 14 years—imprisonment for 5 years;
(b) inany other case—imprisonment for 2 years.

(4) In proceedings for an offence against this section, it is not necessary for the
prosecution to establish that the defendant knew the victim of the alleged offence to be
a child.

(5) However, it is a defence to a charge of an offence against this section if it is proved
that the defendant believed on reasonable grounds that the victim had attained
18 years of age.

Division 13—Miscellaneous sexual offences

68A—Abolition of crime of sodomy

The law relating to unnatural offences shall be as prescribed by this Act and any such
offence created under any other enactment or at common law is abolished.

69—Bestiality
A person who commits bestiality is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.
Note—

Bestiality is defined in section 5.

72—Incest

(1) A person who has sexual intercourse with a close family member is guilty of an
offence.

Maximum penalty: Imprisonment for 10 years.

(2) Itisadefence to a charge of an offence against this section for the accused to prove
that he or she did not know, and could not reasonably have been expected to know,
that the person was a close family member.

(3) Inthis section—
close family member, in relation to a person, means—
(@) aparent;or
(b) achild; or
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(c) asibling (including a half-brother or half-sister); or
(d) agrandparent; or
(e) agrandchild,

of the person, but does not include such a family member related to the person by
marriage or adoption alone.

Division 14—Procedure in sexual offences

72A—Former time limit abolished

Any immunity from prosecution arising because of the time limit imposed by the
former section 76A" is abolished.

Note—
1 Repealed by section 5 of the Criminal Law Consolidation Act Amendment Act 1985.
73—Proof of certain matters

(1) For the purposes of this Act, sexual intercourse is sufficiently proved by proof of
penetration.

(2) No person shall, by reason of his age, be presumed incapable of sexual intercourse.

(3) No person shall, by reason only of the fact that he is married to some other person, be
presumed to have consented to sexual intercourse with that other person.

(4) No person shall, by reason only of the fact that he is married to some other person, be
presumed to have consented to an indecent assault by that other person.
75—Alternative verdict on charge of rape etc

If on a trial for rape, compelled sexual manipulation or unlawful sexual intercourse, or
an attempt to commit rape, compelled sexual manipulation or unlawful sexual
intercourse, the jury—

(a) s not satisfied that the accused is guilty of the offence charged; but

(b) s satisfied that the accused is guilty of an indecent assault or a common
assault, or an attempt to commit indecent assault or a common assault (the
lesser offence),

the jury must find the accused not guilty of the offence charged, but may find the
accused guilty of the lesser offence.

76—Corroborative evidence in certain cases

No person shall be convicted of an offence under section 67 or 68 on the evidence of
one witness only unless the evidence of the witness is corroborated in some material
particular by evidence implicating the accused.
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Division 15—Bigamy
78—Bigamy

Any person who, being married, goes through the form or ceremony of marriage with
any other person during the life of his or her wife or husband shall be guilty of an
offence and liable to be imprisoned for a first offence for a term not exceeding four
years and for any subsequent offence for a term not exceeding ten years.

79—Defences in cases of bigamy

The provisions of section 78 do not extend to any person going through the form or
ceremony of marriage as mentioned in that section—

(@) whose husband or wife has then been continuously absent from that person
for the last seven years and has not been known by that person to be living
within that time; or

(b) whose marriage has been dissolved or declared void by any court of
competent jurisdiction.

Division 16—Abduction of children

80—ADbduction of child under 16 years
(1) Any person who—

(@) unlawfully, either by force or fraud, leads, takes, decoys or entices away, or
detains, any child under the age of sixteen years;

(b) harbours or receives any such child, knowing him or her to have been, by
force or fraud, led, taken, decoyed or enticed away, or detained,

with intent—

(c) to deprive any parent, guardian or other person, having the lawful care of the
child, of the possession of the child; or

(d) to steal any article on or about the person of the child,

shall be guilty of an offence and liable to be imprisoned for a term not exceeding
seven years.

(1a) Any person who unlawfully takes, or causes to be taken, a child under the age of
sixteen years out of the possession and against the will of the parent, guardian or other
person having the lawful care of the child shall be guilty of an offence and liable to
imprisonment for a term not exceeding two years.

(2) This section does not render liable to prosecution any person who, in the exercise of
any bona fide claim to the right to possession of a child, whether as the mother or
father of the child or otherwise, obtains possession of the child or takes the child out
of the possession of any person having the lawful charge of the child.
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Division 17—Abortion

81—Attempts to procure abortion

(1) Any woman who, being with child, with intent to procure her own miscarriage,
unlawfully administers to herself any poison or other noxious thing, or unlawfully
uses any instrument or other means whatsoever with the like intent, shall be guilty of
an offence and liable to be imprisoned for life.

(2) Any person who, with intent to procure the miscarriage of any woman, whether she is
or is not with child, unlawfully administers to her, or causes to be taken by her, any
poison or other noxious thing, or unlawfully uses any instrument or other means
whatsoever with the like intent, shall be guilty of an offence and liable to be
imprisoned for life.

82—Procuring drugs etc to cause abortion

Any person who unlawfully supplies or procures any poison or other noxious thing, or
any instrument or thing whatsoever, knowing that it is intended to be unlawfully used
or employed with intent to procure the miscarriage of any woman, whether she is or is
not with child, shall be guilty of an offence and liable to be imprisoned for a term not
exceeding three years.

82A—Medical termination of pregnancy

(1) Notwithstanding anything contained in section 81 or 82, but subject to this section, a
person shall not be guilty of an offence under either of those sections—

(a) if the pregnancy of a woman is terminated by a legally qualified medical
practitioner in a case where he and one other legally qualified medical
practitioner are of the opinion, formed in good faith after both have
personally examined the woman—

(i) that the continuance of the pregnancy would involve greater risk to
the life of the pregnant woman, or greater risk of injury to the
physical or mental health of the pregnant woman, than if the
pregnancy were terminated; or

(if) that there is a substantial risk that, if the pregnancy were not
terminated and the child were born to the pregnant woman, the child
would suffer from such physical or mental abnormalities as to be
seriously handicapped,

and where the treatment for the termination of the pregnancy is carried out in
a hospital, or a hospital of a class, declared by regulation to be a prescribed
hospital, or a hospital of a prescribed class, for the purposes of this section; or

(b) if the pregnancy of a woman is terminated by a legally qualified medical
practitioner in a case where he is of the opinion, formed in good faith, that the
termination is immediately necessary to save the life, or to prevent grave
injury to the physical or mental health, of the pregnant woman.

(2) Subsection (1)(a) does not refer or apply to any woman who has not resided in South
Australia for a period of at least two months before the termination of her pregnancy.
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@)

(4)

Q)

(6)

(")

(8)

9)

(10)

In determining whether the continuance of a pregnancy would involve such risk of
injury to the physical or mental health of a pregnant woman as is mentioned in
subsection (1)(a)(i), account may be taken of the pregnant woman's actual or
reasonably foreseeable environment.

The Governor may make regulations—

(@) for requiring any such opinion as is referred to in subsection (1) to be
certified by the legally qualified medical practitioners or practitioner
concerned in such form and at or within such time as may be prescribed and
for requiring the preservation and disposal of any such certificate made for
the purposes of this Act; and

(b) for requiring any legally qualified medical practitioner who terminates a
pregnancy, and the superintendent or manager of the hospital in which the
termination is carried out, to give notice of the termination and such other
information relating to the termination as may be prescribed to the
Director-General of Medical Services; and

(c) for prohibiting the disclosure, except to such persons or for such purposes as
may be prescribed, of notices or information given pursuant to the
regulations; and

(d) declaring a particular hospital or a class of hospitals to be a prescribed
hospital or a prescribed class of hospitals for the purposes of this section; and

(e) for providing for, and prescribing, any penalty, not exceeding two hundred
dollars, for any contravention of, or failure to comply with, any regulations.

Subject to subsection (6), no person is under a duty, whether by contract or by any
statutory or other legal requirement, to participate in any treatment authorised by this
section to which he has a conscientious objection, but in any legal proceedings the
burden of proof of conscientious objection rests on the person claiming to rely on it.

Nothing in subsection (5) affects any duty to participate in treatment which is
necessary to save the life, or to prevent grave injury to the physical or mental health,
of a pregnant woman.

The provisions of subsection (1) do not apply to, or in relation to, a person who, with
intent to destroy the life of a child capable of being born alive, by any wilful act
causes such a child to die before it has an existence independent of its mother where it
is proved that the act which caused the death of the child was not done in good faith
for the purpose only of preserving the life of the mother.

For the purposes of subsection (7), evidence that a woman had at any material time
been pregnant for a period of twenty-eight weeks or more shall be prima facie proof
that she was at that time pregnant of a child capable of being born alive.

For the purposes of sections 81 and 82, anything done with intent to procure the
miscarriage of a woman is unlawfully done unless authorised by this section.

In this section and in sections 81 and 82—

woman means any female person of any age.
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Division 18—Concealment of birth

83—Concealment of birth

(1) Any person who, by any secret disposition of the dead body of a child, whether the
child died before, at or after its birth, endeavours to conceal the birth of the child shall
be guilty of an offence and liable to be imprisoned for a term not exceeding three
years.

(2) If on the trial of any person for the murder of a child recently born the jury is not
satisfied that the accused is guilty of murder or manslaughter but is satisfied that such
accused is guilty of an offence against subsection (1), it shall be lawful for the jury to
return a verdict of guilty of concealment of birth and thereupon the accused shall be
liable to be punished in the same manner as if convicted on an information under
subsection (1).
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Part 3A—Offences relating to public order

83A—Interpretation
In this Part—
violence means any violent conduct, so that—

(a) except for the purposes of section 83C, it includes violent conduct towards
property as well as violent conduct towards persons; and

(b) itis not restricted to conduct causing or intended to cause injury or damage
but includes any other violent conduct.

Example—

Throwing at, or towards, a person a missile of a kind capable of causing injury
which does not hit, or falls short of, the person.

83B—Riot

(1) Where 12 or more persons who are present together use or threaten unlawful violence
for a common purpose and the conduct of them (taken together) is such as would
cause a person of reasonable firmness present at the scene to fear for his or her
personal safety, each of the persons using unlawful violence for the common purpose
is guilty of riot.

Maximum penalty:
(@) for a basic offence—imprisonment for 7 years;
(b) for an aggravated offence—imprisonment for 10 years.

(2) Itis immaterial whether or not the 12 or more persons use or threaten unlawful
violence simultaneously.

(3) The common purpose may be inferred from conduct.

(4) No person of reasonable firmness need actually be, or be likely to be, present at the
scene.

(5) Riot may be committed in private as well as in public places.

(6) A person is guilty of riot only if the person intends to use violence or is aware that his
or her conduct may be violent.

(7) Subsection (6) does not affect the determination for the purposes of subsection (1) of
the number of persons who use or threaten violence.

(8) If atatrial of a person for riot the jury is not satisfied that the accused is guilty of the
offence charged but is satisfied that the accused is guilty of the offence constituted by
section 6A of the Summary Offences Act 1953 (violent disorder), the jury may bring in
a verdict that the accused is guilty of that offence.

83C—Affray

(1) A person who uses or threatens unlawful violence towards another and whose conduct
is such as would cause a person of reasonable firmness present at the scene to fear for
his or her personal safety is guilty of affray.

Maximum penalty:
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(@) for a basic offence—imprisonment for 3 years;
(b) for an aggravated offence—imprisonment for 5 years.

(2) If 2 or more persons use or threaten the unlawful violence, it is the conduct of them
taken together that must be considered for the purposes of subsection (1).

(3) For the purposes of this section, a threat cannot be made by the use of words alone.

(4) No person of reasonable firmness need actually be, or be likely to be, present at the
scene.

(5) Affray may be committed in private as well as in public places.

(6) A person is guilty of affray only if the person intends to use or threaten violence or is
aware that his or her conduct may be violent or threaten violence.

(7) An offence of affray may be charged on complaint and be prosecuted and dealt with
by the Magistrates Court as a summary offence but, if the Court determines that a
person found guilty of such an offence should be sentenced to a term of imprisonment
exceeding 2 years, the Court must commit the person to the District Court for
sentence.

(8) For the avoidance of doubt, a person who is convicted of the offence of affray that has
been prosecuted and dealt with as a summary offence in accordance with
subsection (7) is, despite that fact, taken to have been convicted of an indictable
offence for the purposes of any Act or law.
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Part 3B—Offences relating to criminal organisations

83D—Interpretation
(1) Inthis Part—
criminal group—a group consisting of 2 or more persons is a criminal group if—

(a) anaim or activity of the group includes engaging in conduct, or facilitating
engagement in conduct, constituting a serious offence of violence (or conduct
that would, if engaged in within this State, constitute such an offence); or

(b) anaim or activity of the group includes engaging in conduct, or facilitating
engagement in conduct, constituting a serious offence (or conduct that would,
if engaged in within this State, constitute such an offence) that is intended to
benefit the group, persons who participate in the group or their associates;

criminal organisation means—
(@ acriminal group; or
(b) adeclared organisation;

declared organisation has the same meaning as in the Serious and Organised Crime
(Control) Act 2008;

harm has the same meaning as in Part 3 Division 7A;

participating in a criminal organisation includes (without limitation)—
(@) recruiting others to participate in the organisation; and
(b) supporting the organisation; and

(c) committing an offence for the benefit of, or at the direction of, the
organisation; and

(d) occupying a leadership or management position in the organisation or
otherwise directing any acts of the organisation;

perverting the course of justice means obstructing, preventing, perverting or defeating
the course of justice or the administration of the law;

public officer means—
(@) aperson appointed to public office by the Governor; or
(b) ajudicial officer; or
(c) amember of Parliament; or
(d) aperson employed in the Public Service of the State; or
(e) apolice officer; or
(f) any other officer or employee of the Crown; or

(g) amember of a State instrumentality or of the governing body of a State
instrumentality or an officer or employee of a State instrumentality; or

(h) amember of a local government body or an officer or employee of a local
government body; or
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(i) ajuror in any proceedings; or

(1) aperson who personally performs work for the Crown, a State instrumentality
or a local government body as a contractor or as an employee of a contractor
or otherwise directly or indirectly on behalf of a contractor;

serious harm has the same meaning as in Part 3 Division 7A;

serious offence means an indictable offence that is punishable by imprisonment for
life or for a term of 5 years or more;

serious offence of violence means a serious offence where the conduct constituting
the offence involves—

(@) the death of, or serious harm to, a person or a risk of the death of, or serious
harm to, a person; or

(b) serious damage to property in circumstances involving a risk of the death of,
or harm to, a person; or

(c) perverting the course of justice in relation to any conduct that, if proved,
would constitute a serious offence of violence as referred to in paragraph (a)
or (b).

(2) A group of people is capable of being a criminal group for the purposes of this Part
whether or not—

(a) any of them are subordinates or employees of others; or

(b) only some of the people involved in the group are involved in planning,
organising or carrying out any particular activity; or

(c) membership of the group changes from time to time.

83E—Participation in criminal organisation
(1) A person who participates in a criminal organisation—

(@) knowing that, or being reckless as to whether, it is a criminal organisation;
and

(b) knowing that, or being reckless as to whether, his or her participation in that
organisation contributes to the occurrence of any criminal activity,

is guilty of an offence.
Maximum penalty: Imprisonment for 15 years.

(2) A person who assaults another person, knowing that, or being reckless as to whether,
he or she is, by that act, participating in a criminal activity of a criminal organisation,
is guilty of an offence.

Maximum penalty: Imprisonment for 20 years.

(3) A person who destroys or damages property belonging to another person, or threatens
to destroy or damage property belonging to another person, knowing that, or being
reckless as to whether, he or she is, by that act, participating in a criminal activity of a
criminal organisation, is guilty of an offence.

Maximum penalty: Imprisonment for 20 years.
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(4)

®)

(6)

(")

(8)

A person who assaults a public officer while in the execution of the officer's duty,
knowing that, or being reckless as to whether, he or she is, by that act, participating in
a criminal activity of a criminal organisation, is guilty of an offence.

Maximum penalty: Imprisonment for 25 years.

A term of imprisonment to which a person is sentenced for an offence against this
section is cumulative on any other term of imprisonment or detention in a training
centre that the person is liable to serve in respect of another offence (not being another
offence against this section).

For the purposes of this section, an action is taken to be carried out in relation to a
public officer while in the execution of the officer's duty, even though the public
officer is not on duty at the time, if it is carried out—

(@) as aconsequence of, in retaliation for or otherwise in connection with actions
undertaken by that public officer in the execution of the officer's duty; or

(b) because the officer is a public officer.

For the purposes of this section, a person is presumed, in the absence of proof to the
contrary, to be knowingly participating in an organisation at a particular time if the
person is, at that time, displaying (whether on an article of clothing, as a tattoo or
otherwise) the insignia of that organisation.

For the purposes of this section, a legal practitioner acting in the course of legal
practice will be taken not to be participating in a criminal organisation or in an activity
of a criminal organisation.

83F—Alternative verdicts

If, on the trial of a person for an offence under section 83E(2), (3) or (4), the jury is
not satisfied that the accused is guilty of the offence charged but is satisfied that the
accused is guilty of an offence under section 83E(1), it may find the accused not guilty
of the offence charged but guilty of an offence under section 83E(1), and the accused
is liable to punishment accordingly.

83G—Evidentiary

M)

)

If, in any criminal proceedings, the court is satisfied beyond reasonable doubt that a
particular group was, at a particular time, a criminal group within the meaning of this
Part, the court may, on the application of the Director of Public Prosecutions, make a
declaration to that effect.

If a declaration is made in relation to a group under this section, that group will, for
the purposes of any subsequent criminal proceedings, be taken to be a criminal group
in the absence of proof to the contrary.
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Part 3C—Protection for working animals

83H—Interpretation
(1) Inthis Part—
accredited guide dog means—

(@)

(b)

a dog accredited as a guide dog under section 21 of the Dog and Cat
Management Act 1995; or

a dog accredited as a guide dog (however described) under a law of a State or
Territory that provides for the accreditation of animals trained to assist a
person with a disability to alleviate the effect of the disability;

correctional services dog has the same meaning as in the Correctional Services
Act 1982;

guide dog has the same meaning as in the Dog and Cat Management Act 1995;

harm means physical harm (whether temporary or permanent) but does not include
mental harm;

police dog means a dog (including a drug detection dog within the meaning of the
Controlled Substances Act 1984) that—

(@)

(b)

has completed training of a kind approved by the Commissioner of Police;
and

is used by, or to assist, police officers in the performance of their official
duties and functions;

police horse means a horse that—

(@)

(b)

has completed training of a kind approved by the Commissioner of Police;
and

is used by, or to assist, police officers in the performance of their official
duties and functions;

serious harm, in relation to a working animal, means—

(@)
()

(©)

(d)

harm that endangers the animal’s life; or

harm that results in the animal being so severely injured, so diseased or in
such physical condition that it would be cruel not to destroy the animal; or

harm that consists of, or results in, serious and protracted impairment of a
physical or mental function of the animal; or

harm that results in the animal being unable to satisfactorily perform its
working function;

working animal means—

(@)
(b)
(©)
(d)

a police dog; or

a police horse; or

a correctional services dog; or
an accredited guide dog;
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)

working function, of a working animal, means the function or functions for which the
animal has been trained and is ordinarily used (whether or not the working animal also
performs other functions).

Without limiting section 370, regulations made for the purposes of this Part may—

(@) make provision for or relating to facilitation of proof of the commission of
offences against the Part;

(b) be of general application or vary in their application according to prescribed
factors;

(c) provide that a matter or thing in respect of which regulations may be made is
to be determined according to the discretion of the Minister or a specified
person or body.

831—Causing death or serious harm etc to working animals

M)

@)

)

(4)

A person who, by an intentional act, causes the death of, or serious harm to, a working
animal is guilty of an offence.

Maximum penalty: Imprisonment for 5 years.

Subsection (1) does not apply to the death of a working animal, or the causing of
serious harm to a working animal, that occurs in the following circumstances:

(@) where the death or serious harm is caused in the course of the provision of
veterinary treatment to the working animal;

(b) where the death or serious harm is caused by, or with the consent of, the
owner of the working animal or a person assisting the owner;

(c) where the death or serious harm occurs in the course of training the animal to
perform its working function;

(d) where the death occurs under section 34B of the Animal Welfare Act 1985;

(e) where the death or serious harm occurs pursuant to an order under section 50
of the Dog and Cat Management Act 1995;

(F)  where the death occurs under section 63 of the Dog and Cat Management
Act 1995;

(g) any other circumstances prescribed by the regulations.

In proceedings for an offence against subsection (1), it is a defence for the defendant
to prove that he or she did not know, and could not reasonably have been expected to
have known, that an animal the subject of the charge was a working animal.

In proceedings for an offence against subsection (1), a defence that would, but for this
subsection, be available to the defendant under Part 3 Division 2 will be taken not to
be available to a defendant if—

(a) the working animal the subject of the charge is a police dog, police horse or a
correctional services dog; and

(b) the death or serious harm occurs in the course of, or is related to—

(i) the commission of an offence by the defendant or a person in the
company of the defendant; or
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®)

(6)

(if)  the defendant taking steps to avoid being taken into, or escape from,
lawful custody; or

(iii) the defendant resisting another who is exercising a power in the
course of his or her official duties or functions.

In proceedings for an offence against subsection (1), the prosecution need not prove
that the defendant knew that his or her act would cause death or serious harm to the
working animal, or to a particular working animal.

This section is in addition to, and does not derogate from, the Animal Welfare
Act 1985.

83J—Court may order compensation and other costs

M)

)

©)

(4)

()

A court may, on application by the prosecutor or on the court's own initiative, make an
order requiring a person found guilty of an offence against section 83l to pay 1 or
more of the following amounts:

(@) anamount by way of compensation for veterinary and other expenses
reasonably incurred in treating the working animal to which the offence
relates;

(b) an amount for reasonable rehabilitation or retraining of the working animal to
which the offence relates, having regard to the primary function of the
working animal;

(c) if the working animal to which the offence relates is permanently unable to
perform its primary function as a result of the offence—an amount equal to
the actual or expected costs of replacing the working animal with one of
similar abilities and training;

(d) if the working animal to which the offence relates is permanently unable to
perform its primary function as a result of the offence—an amount equal to
the actual or expected costs of retiring the working animal (including, but not
limited to, the costs of relocating and rehousing the animal, and retraining the
animal to ensure it is adapted to life other than as a working animal);

(e) any other amount the court thinks appropriate in the circumstances.

A court must, if it does not make an order under this section, give its reasons for not
doing so.

Compensation under this section will be of such amount as the court considers
appropriate having regard to any evidence before the court and to any representations
made by or on behalf of the prosecutor or the person against whom the order is made.

Compensation may be ordered under this section in relation to an offence despite the
fact that compensation may be ordered under some other statutory provision that
relates more specifically to the offence or proceedings in respect of the offence.

The amount paid to a person pursuant to an order under this section must be taken into
consideration by a court or any other body in awarding compensation for the relevant
loss or damage under any other Act or law.
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83K—Enforcement of order for compensation etc
An order under section 83J—

(@) will, for the purposes of the Criminal Law (Sentencing) Act 1988, be taken to
be a pecuniary sum (within the meaning of that Act); and

(b) may be enforced as if it were a compensation order made under section 53 of
that Act.

83L—Evidentiary

(1) Inany proceedings for an offence against this Part, an apparently genuine document
purporting to be signed by the Commissioner of Police and to certify that an animal
specified in the certificate had completed the training specified in the certificate will,
in the absence of proof to the contrary, be proof of the matters so certified.

(2) Inany proceedings for an offence against this Part, an apparently genuine document
purporting to be signed by the Dog and Cat Management Board and to certify that a
dog specified in the certificate was accredited as a guide dog under the Dog and Cat
Management Act 1995 will, in the absence of proof to the contrary, be proof of the
matters so certified.

(3) Inany proceedings for an offence against this Part, an apparently genuine document
purporting to be signed by a person or body that accredits animals as contemplated by
section 9(2) of the Disability Discrimination Act 1992 of the Commonwealth and to
certify that an animal specified in the certificate was the subject of a specified
accreditation will, in the absence of proof to the contrary, be proof of the matters so
certified.
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Part 4—Offences with respect to property

84—~Preliminary
(1) Inthis Part—

building means any building (whether used for non-residential or residential
purposes), and includes—

(@) apartof abuilding; and

(b) astructure, vehicle or vessel, or part of a structure, vehicle or vessel, used for
residential purposes;

to damage in relation to property includes—
(a) to destroy the property;
(b) to make an alteration to the property that depreciates its value;
(c) torender the property useless or inoperative;
(d) inrelation to an animal—to injure, wound or kill the animal,
and damage has a corresponding meaning;

owner of property means a person wholly entitled to the property both at law and in
equity.
(2) Where a person damages, or attempts to damage, property of which the person is not

the owner, that property shall (whether or not that person has some legal or equitable
interest in it) be regarded as property of another for the purposes of this Part.

(3) In proceedings for an offence against this Part in which it is necessary to quantify
damage or potential damage in terms of a monetary amount—

(@) no regard shall be had to any reduction or possible reduction of the damage
through the intervention of some person other than the accused; and

(b) where actual damage occurred and was in fact reduced by such intervention,
the damage shall be deemed to include the potential damage that was
prevented by that intervention.

85—Arson and other property damage

(1) A person who, without lawful excuse, by fire or explosives, damages property that is a
building or motor vehicle (whether the property belongs to the person or to another)—

(@) intending to damage property; or
(b) being recklessly indifferent as to whether his or her conduct damages
property,
is guilty of arson.
Maximum penalty: Imprisonment for life.

(2) A person who, without lawful excuse, damages (other than by fire or explosives)
another's property that is a building or motor vehicle—

(@) intending to damage property; or

Published under the Legislation Revision and Publication Act 2002 1



Criminal Law Consolidation Act 1935—26.1.2014 to 16.5.2014
Part 4—Offences with respect to property

(b) being recklessly indifferent as to whether his or her conduct damages
property,
is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

(3) A person who, without lawful excuse, damages another's property (other than a
building or motor vehicle)—

(@) intending to damage property; or
(b) being recklessly indifferent as to whether his or her conduct damages
property,
is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.
(4) A person who, without lawful excuse, threatens to damage another's property—

(a) intending to arouse a fear that the threat will be, or is likely to be, carried out;
or

(b) being recklessly indifferent as to whether such a fear is aroused,
is guilty of an offence.
Maximum penalty:

(@) for a basic offence—imprisonment for 5 years;

(b) for an aggravated offence (other than an offence to which paragraph (c)
applies)—imprisonment for 7 years;

(c) for an offence aggravated by a threat to commit arson—imprisonment for
15 years.

(5) Subsection (4) applies to a threat directly or indirectly communicated by words
(written or spoken) or by conduct, or partially by words and partially by conduct.

85A—Recklessly endangering property
(1) Where—

(@) aperson does an act knowing that the act creates a substantial risk of serious
damage to the property of another; and

(b) the person does not have lawful authority to do so and knows that no such
lawful authority exists,

the person is guilty of an offence.
Penalty: Imprisonment for 6 years.

(2) Itis adefence to a charge of an offence against this section for the accused to prove an
honest belief that the act constituting the charge was reasonable and necessary for the
protection of life or property.

85B—Special provision for causing a bushfire
(1) A person who causes a bushfire—
(@) intending to cause a bushfire; or
(b) being recklessly indifferent as to whether his or her conduct causes a bushfire,
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is guilty of an offence.
Maximum penalty: Imprisonment for 20 years.

(2) A bushfire is a fire that burns, or threatens to burn, out of control causing damage to
vegetation (whether or not other property is also damaged or threatened).

(3) An offence is not committed against this section if—

(@) the bushfire only damages vegetation (or other property) on either or both of
the following:

(i) the land of the person who causes the fire;

(if)  the land of a person who authorised, or consented, to the act of the
person who caused the fire; or

(b) the bushfire results from operations genuinely directed at preventing,
extinguishing or controlling a fire.

86—Possession of object with intent to damage property
(1) Where—

(@) aperson has custody or control of an object intending to use the object, or to
cause or permit a person to use the object, to damage property of another; and

(b) there is no lawful authority for such use of the object and the person knows
that no such lawful authority exists,

the person is guilty of an offence.
Penalty: Imprisonment for 2 years.

(2) Itisadefence to a charge of an offence against this section for the accused to prove an
honest belief that the intended damage to property was reasonable and necessary for
the protection of life or property.

86A—Using motor vehicle without consent

(1) A person who, on a road or elsewhere, drives, uses or interferes with a motor vehicle
without first obtaining the consent of the owner of the vehicle is guilty of an offence.

Penalty:
For a first offence—imprisonment for 2 years;

For a subsequent offence—imprisonment for not less than 3 months and not more
than 4 years.

(2) Where an adult court finds a person guilty of an offence against this section, the court
must (whether or not it convicts the person of the offence and in addition to any other
order that it may make in relation to the person) order that the person be disqualified
from holding or obtaining a driver's licence for a period of 12 months.

(3) Notwithstanding the Children's Protection and Young Offenders Act 1979 where the
Children's Court finds a charge of an offence against this section proved against a
child, the Court must (whether or not it convicts the child of the offence and in
addition to any other order that it may make in relation to the child) order that the
child be disqualified from holding or obtaining a driver's licence for a period of 12
months (commencing, in the case of a child who has not attained the qualifying age
for a driver's licence, not earlier than when the child attains that age).
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(4)

®)

(6)

()

The disqualification prescribed by subsection (2) or (3) cannot be reduced or mitigated
in any way or be substituted by any other penalty or sentence.

The court may, in addition to imposing a penalty under this section, order the
defendant to pay to the owner of the motor vehicle driven, used or interfered with in
contravention of this section such sum as the court thinks proper by way of
compensation for loss or damage suffered by the owner.

Subsections (1) and (5) do not apply to any person acting in the exercise of any power
conferred, or the discharge of any duty imposed, under the Road Traffic Act 1961 or
any other Act.

In this section—

drive, driver's licence, motor vehicle, road and owner have the same meanings as in
the Road Traffic Act 1961.
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Part 4A—Computer offences

86B—Interpretation
In this Part—

computer data includes data in any form in which it may be stored or processed in a
computer (including a computer program or part of a computer program);

electronic communication means the communication of computer data between
computers by means of an electronic communication network;

electronic communication network means devices and systems by which computer
data is communicated between computers and includes—

(@ alink or network that operates wholly or partially by wireless
communication; and

(b) the world wide web;

impairment of electronic communication includes prevention or delay but does not
include interception if the interception does not impair, prevent or delay the reception,
at the intended destination, of the computer data that is being communicated;

modification of computer data includes—
(@) deletion or removal of the data;
(b) an alteration of the data;
(c) an addition to the data;

possession of computer data includes possession of the medium or device in which the
computer data is stored,;

serious computer offence means an offence against section 86E, 86F, 86G or 86H;

serious offence means an offence for which a maximum penalty of life imprisonment
or imprisonment for a term of at least 5 years is prescribed;

use—a person uses a computer if the person causes the computer to perform a
function.

86C—Meaning of unauthorised access to or modification of computer data

(1) Access to, or modification of, computer data is unauthorised unless it is done or made
by the owner of the data or some other person who has an authorisation or licence
(express or implied) from the owner of the data to have access or to make the
modification.

(2) A person is to be regarded as the owner of computer data if—

(@) the person brought the data into existence or stored the data in the computer
for his or her own purposes; or

(b) the data was brought into existence or stored in the computer at the request or
on behalf of that person; or
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(c) the person has a proprietary interest in, or possessory rights over, the medium
in which the computer data is stored entitling the person to determine what
data is stored in the medium and in what form.

(3) For the purposes of an offence against this Part, the onus of establishing that access to,
or modification of, computer data was unauthorised lies on the prosecution.

86D—Meaning of unauthorised impairment of electronic communication

(1) Animpairment of electronic communication is unauthorised unless it is caused by the
person who is entitled to control use of the relevant electronic communication network
or some other person who has an authorisation or licence (express or implied) from
the person who is entitled to control use of the relevant electronic communication
network to cause the impairment.

(2) A person is to be regarded as being entitled to control use of the relevant electronic
communication network if the person is entitled by law to determine who is to have
access to the network for the purpose of sending or receiving electronic
communications.

(3) For the purposes of an offence against this Part, the onus of establishing that an
impairment of electronic communication was unauthorised lies on the prosecution.

86E—Use of computer with intention to commit, or facilitate the commission
of, an offence
(1) A person who—
(@) usesacomputer to cause (directly or indirectly)—
(i) unauthorised access to or modification of computer data; or
(if) an unauthorised impairment of electronic communication; and
(b) knows that the access, modification or impairment is unauthorised; and

(c) intends, by that access, modification or impairment to commit, or to facilitate
the commission (either by that person or someone else) of, a serious offence
(the principal offence),

is guilty of an offence.

Maximum penalty: The maximum penalty for an attempt to commit the principal
offence.

(2) An offence may be committed under this section—

(@) whether the principal offence was to be committed at the time the computer
was used or later; and

(b) even though it would have been impossible in the circumstances to commit
the principal offence.

(3) If the principal offence is in fact committed—

(@) this section does not prevent the person who used the computer from being
convicted as a principal offender or as an accessory to the commission of the
principal offence; but

(b) aperson is not liable to be convicted of the principal offence (or as an
accessory to the principal offence) and of an offence against this section.
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(4) A person cannot be convicted of an attempt to commit an offence against this section.
86F—Use of computer to commit, or facilitate the commission of, an offence
outside the State
(1) A person who—
(&) usesacomputer in this State to cause (directly or indirectly)—
(i) unauthorised access to or modification of computer data; or
(if) an unauthorised impairment of electronic communication; and
knows that the access, modification or impairment is unauthorised; and

(b) intends, by that access, modification or impairment, to commit, or to facilitate
the commission (either by that person or someone else) of, a prohibited act in
another jurisdiction (the relevant jurisdiction),

is guilty of an offence.

Maximum penalty: The maximum penalty under the law of this State for an attempt to
commit the prohibited act in this State.

(2) A prohibited act is an act that would—

(@) if committed with intent in the relevant jurisdiction, constitute an offence for
which a maximum penalty of life imprisonment or imprisonment for a term of
at least 5 years is prescribed; and

(b) if committed with intent in this State, constitute an offence for which a
maximum penalty of life imprisonment or imprisonment for a term of at least
5 years is prescribed.

(3) A person may be convicted of an offence against this section—

(@) whether the prohibited act was to be committed at the time of the conduct to
which the charge relates or later; and

(b) even though it would have been impossible in the circumstances to commit
the prohibited act.

(4) A person cannot be convicted of an attempt to commit an offence against this section.
(5) In this section—

act includes an omission or state of affairs that is (if it occurred in this State) capable
of constituting an element of an offence.

86G—Unauthorised modification of computer data
A person who—

(@) causes (directly or indirectly) an unauthorised modification of computer data;
and

(b) knows that the modification is unauthorised; and

(c) intends, by that modification, to cause harm or inconvenience by impairing
access to, or by impairing the reliability, security or operation of, computer
data, or is reckless as to whether such harm or inconvenience will ensue,
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is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

86H—Unauthorised impairment of electronic communication

A person who—

(@) causes (directly or indirectly) an unauthorised impairment of electronic
communication; and

(b) knows that the impairment is unauthorised; and

(c) intends, by that impairment, to cause harm or inconvenience, or is reckless as
to whether harm or inconvenience will ensue,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

861—Possession of computer viruses etc with intent to commit serious
computer offence
(1) A person is guilty of an offence if the person—
(a) produces, supplies or obtains proscribed data or a proscribed object; or
(b) s in possession or control of proscribed data or a proscribed object,

with the intention of committing, or facilitating the commission (either by that person
or someone else) of, a serious computer offence.

Maximum penalty: Imprisonment for 3 years.
(2) In this section—

proscribed data means a computer virus or other computer data clearly designed or
adapted to enable or facilitate the commission of a serious computer offence;

proscribed object means a document or other object clearly designed or adapted to
enable or facilitate the commission of a serious computer offence.

Examples—
1 A disk, card or other data storage device containing a computer virus or other
computer data adapted for the commission of a serious computer offence.
2 Instructions (whether in hard copy or electronic form) for carrying out a serious

computer offence.

(3) Ifitis established in proceedings for an offence against this section that the defendant
was in control of proscribed data, it is irrelevant—

(@) whether the data is stored inside or outside the State; or

(b) whether the defendant owned or was in possession of the medium or device in
which the data was stored.

(4) A person may be convicted of an offence against this section even though it would
have been impossible in the circumstances to commit the intended offence.

(5) A person cannot be convicted of an attempt to commit an offence against this section.
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Part 5—Offences of dishonesty

Division 1—Preliminary
130—Interpretation
In this Part—
benefit means—
(@) abenefit of a proprietary nature; or
(b) afinancial advantage; or

(c) abenefit of a kind that might be conferred by the exercise of a public duty in
a particular way;

deal—a person deals with property if the person—
(a) takes, obtains or receives the property; or
(b) retains the property; or
(c) converts or disposes of the property; or
(d) deals with the property in any other way;
deceive means to engage in deception;
deception means a misrepresentation by words or conduct and includes—
(@) amisrepresentation about a past, present or future fact or state of affairs; or

(b) a misrepresentation about the intentions of the person making the
misrepresentation or another person; or

(c) amisrepresentation of law;
detriment means—
(@) adetriment of a proprietary nature; or
(b) afinancial disadvantage; or
(c) loss of an opportunity to gain a benefit; or

(d) adetriment of a kind that might result from the exercise of a public duty in a
particular way;

document includes any record of information whether in documentary, magnetic,
electronic or other form;

jury includes, where an offence is tried by a judge or magistrate sitting alone, the
judge or magistrate acting as a tribunal of fact;

local conditions in relation to a particular situation includes—
(@) the physical environment; or
(b) the cultural environment, including—
(i) language;
(if)  law and customs;

Published under the Legislation Revision and Publication Act 2002 1



Criminal Law Consolidation Act 1935—26.1.2014 to 16.5.2014
Part 5—Offences of dishonesty
Division 1—Preliminary

(iii)  the currency;

(iv) the level of prices that generally prevails for goods and services of
various kinds;

machine means a machine, computer or device that stores information in electronic,
magnetic or other form and includes anything designed for operation with such a
machine, such as a credit card, smart card or other device;

manipulate, in relation to a machine, includes use of the machine to produce a
particular result or effect and any act that affects how the machine operates or the
result or effect of the machine's operation;

Examples—
1 An alteration to a computer program.
2 An alteration to a computer database.

owner of property means—

(@) aperson who has a proprietary interest in the property other than an equitable
interest arising under—

(i) an agreement to transfer or grant an interest in the property; or
(if)  aconstructive trust; or

(b) inrelation to property subject to a trust (other than a trust arising from an
agreement to transfer or grant an interest in the property or a constructive
trust)—a person who has a right to enforce the trust; or

(c) inrelation to property received from or on account of another by a person
who is under an obligation to deal with the property or its proceeds in a
particular way—the person from whom, or on whose account, the property
was received; or

(d) aperson who is entitled to possession or control of the property,

(and, if there are 2 or more owners of property, a reference in this Part to the owner is
a reference to both or all of them);

proceeds of property means money or property into which property has been
converted by a transaction or series of transactions (involving sale, exchange, or any
other form of dealing);

property means real or personal property and includes—
(@ money;
(b) intangible property (including things in action);
(c) electricity;

(d) awild creature that is tamed or ordinarily kept in captivity or is reduced (or in
the course of being reduced) into someone's possession;

steal—a person steals property if the person commits theft of the property or obtains it
by deception; and stolen has a corresponding meaning;
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stolen property means property stolen within or outside the State, but property ceases
to be stolen property when—

(@) itis restored to the person from whom it was stolen or other lawful custody;
or

(b) the person from whom it was stolen ceases to have a right to restitution;

tainted property means stolen property or property obtained from any other unlawful
act or activity (within or outside the State), or the proceeds of such property (but
property ceases to be tainted when it passes into the hands of a person who acquires it
in good faith, without knowledge of the illegality, and for value);

transaction includes a gift.

131—Dishonesty

(1) A person's conduct is dishonest if the person acts dishonestly according to the
standards of ordinary people and knows that he or she is so acting.

(2) The question whether a defendant's conduct was dishonest according to the standards
of ordinary people is a question of fact to be decided according to the jury's own
knowledge and experience and not on the basis of evidence of those standards.

(3) A defendant's willingness to pay for property involved in an alleged offence of
dishonesty does not necessarily preclude a finding of dishonesty.

(4) A person does not act dishonestly if the person—
(@ finds property; and

(b) keeps or otherwise deals with it in the belief that the identity or whereabouts
of the owner cannot be discovered by taking reasonable steps; and

(c) isnotunder a legal or equitable obligation with which the retention of the
property is inconsistent.

(5) The conduct of a person who acts in a particular way is not dishonest if the person
honestly but mistakenly believes that he or she has a legal or equitable right to act in
that way.

Example—

A takes an umbrella violently from B honestly but mistakenly believing that B has stolen
A's umbrella and that A is entitled to use force to get it back. In fact, it belongs to B. A is
charged with robbery. A cannot be properly convicted on this charge because of his
honest but mistaken belief (however unreasonable). However, he may still be guilty of an
assault.

(6) A person who asserts a legal or equitable right to property that he or she honestly
believes to exist does not, by so doing, deal dishonestly with the property.

Example—

A takes an umbrella violently from B honestly believing that the umbrella belongs to A
and that A is entitled to possession of the umbrella (but knowing that she is not entitled to
use force to get it back). The assertion of that possessory right (whether or not correctly
founded in law) is not dishonest (and therefore cannot amount to theft) although the
means used to get the umbrella back may well amount to some other offence.
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132—Consent of owner
(1) A reference to the consent of the owner of property extends to—
(@) the implied consent of the owner (or owners); or

(b) the actual or implied consent of a person who has actual or implied authority
to consent on behalf of the owner (or owners).

(2) A person is taken to have the implied consent of another if the person honestly
believes, from the words or conduct of the other, that he or she has the other's consent.

(3) However, a person who knows that another's consent was obtained by dishonest
deception is taken to act without consent.

133—Operation of this Part

(1) This Part operates to the exclusion of offences of dishonesty that exist at common law
or under laws of the Imperial Parliament.

(2) However, the common law offence of conspiracy to defraud continues as part of the
criminal law of the State.

Division 2—T heft

134—Theft (and receiving)
(1) A person is guilty of theft if the person deals with property—
(@) dishonestly; and
(b) without the owner's consent; and
(c) intending—
(i) to deprive the owner permanently of the property; or

(if) to make a serious encroachment on the owner's proprietary rights.
Maximum penalty:

(@) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 15 years.

(2) A person intends to make a serious encroachment on an owner's proprietary rights if
the person intends—

(a) to treat the property as his or her own to dispose of regardless of the owner's
rights; or

(b) to deal with the property in a way that creates a substantial risk (of which the
person is aware)—

(i) that the owner will not get it back; or

(if) that, when the owner gets it back, its value will be substantially
impaired.

(3) Itis possible to commit theft as follows:

(@) aperson may commit theft of property that has come lawfully into his or her
possession;
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(b) aperson may commit theft of property by the misuse of powers that are
vested in the person as agent or trustee or in some other capacity that allows
the person to deal with the property.

Example—

Suppose that land is vested in a trustee in a fiduciary capacity. She is empowered under
the instrument of trust to mortgage the land for the purposes of the trust. The trustee
dishonestly mortgages the land as security for a personal liability that is unrelated to the
trust. In this case, the trustee commits theft of the interest created by the mortgage.

(4) If aperson honestly believes that he or she has acquired a good title to property, but it
later appears that the title is defective because of a defect in the title of the transferor
or for some other reason, the later retention of the property, or any later dealing with
the property, by the person cannot amount to theft.

(5) Theft committed by receiving stolen property from another amounts to the offence of
receiving but may be described either as theft or receiving in an instrument of charge
and is, in any event, punishable as a species of theft.

(6) Ifaperson is charged with receiving, the court may, if satisfied beyond reasonable
doubt that the defendant is guilty of theft but not that the theft was committed by
receiving stolen property from another, find the defendant guilty of theft.

135—Special provision with regard to land and fixtures

(1) Atrespass to land, or other physical interference with land, cannot amount to theft of
the land (even if it results in acquisition of the land by adverse possession).

(2) A thing attached to land, or forming part of land, can be stolen by severing it from the
land.

136—General deficiency

(1) A person may be charged with, and convicted of, theft by reference to a general
deficiency in money or other property.

(2) Insuch acase, it is not necessary to establish any particular act or acts of theft.

Division 3—Robbery

137—Robbery
(1) A person who commits theft is guilty of robbery if—
(@) the person—

(1) uses force, or threatens to use force, against another in order to
commit the theft; or

(if) uses force, or threatens to use force, against another in order to
escape from the scene of the offence; and

(b) the force is used, or the threat is made, at the time of, or immediately before
or after, the theft.

Maximum penalty:
(@) for a basic offence—imprisonment for 15 years;
(b) for an aggravated offence—imprisonment for life.
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(3) If 2 or more persons jointly commit robbery in company, each is guilty of aggravated
robbery.

Example—

Suppose that A and B plan to steal from a service station. A assaults the attendant while
B takes money from the till. In this case, each is guilty of robbery on the principle
enunciated by the High Court in McAuliffe v R ((1995) 183 CLR 108). Robbery
committed in these circumstances is to be treated as aggravated robbery. In other words,
the principle that, where robbery is committed jointly, each participant in the offence is
guilty of aggravated robbery applies irrespective of whether all elements of robbery can
be established against a particular person.

Division 4—Money laundering and dealing in instruments of crime

138—Money laundering

(1) A person who engages, directly or indirectly, in a transaction involving property the
person knows to be tainted property is guilty of an offence.

Maximum penalty:
In the case of a natural person—Imprisonment for 20 years.
In the case of a body corporate—$600 000.

(2) A person who engages, directly or indirectly, in a transaction involving tainted
property in circumstances in which the person ought reasonably to know that the
property is tainted is guilty of an offence.

Maximum penalty:
In the case of a natural person—Imprisonment for 4 years.
In the case of a body corporate—$120 000.
(3) A transaction includes any of the following:
(@) bringing property into the State;
(b) receiving property;
(c) being in possession of property;
(d) concealing property;
(e) disposing of property.
138A—Dealing in instruments of crime
(1) A person who deals in property is guilty of an offence if—
(@) the person knows that—
(i) the property is an instrument of crime; and

(if) the dealing may facilitate the commission of a crime or assist an
offender to escape detection or avoid any other consequence of the
crime; and

(b) the person's conduct is dishonest.
Maximum penalty:

In the case of a natural person—Imprisonment for 20 years.
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In the case of a body corporate—$600 000.
(2) A person who deals in property is guilty of an offence if—
(@) the property is an instrument of crime; and
(b) the person—
(i) ought reasonably to know that it is an instrument of crime; and

(if) s reckless about whether the dealing may facilitate the commission
of a crime or assist an offender to escape detection or avoid any other
consequence of the crime; and

(c) the person's conduct is dishonest.
Maximum penalty:

In the case of a natural person—Imprisonment for 4 years.
In the case of a body corporate—$120 000.
(3) In this section—
crime means—

(@ anindictable offence against the law of the State or a corresponding offence
against the law of the Commonwealth, another State or a Territory, or a place
outside Australia; or

(b) any of the following offences:

(i) an offence of a kind that is required to be prosecuted, and dealt with
by the Magistrates Court, as a summary offence under a provision of
Part 5 Division 2 of the Controlled Substances Act 1984; or

(i) an offence against section 68(3) of the Criminal Law Consolidation
Act 1935; or

(iii) an offence against section 28(1)(a) of the Summary Offences
Act 1953;

instrument of crime means—

(@) property that has been used or is intended for use for or in connection with the
commission of a crime; or

(b) property into which any such property has been converted.

Division 5—Deception
139—Deception
A person who deceives another and, by doing so—
(@) dishonestly benefits him/herself or a third person; or

(b) dishonestly causes a detriment to the person subjected to the deception or a
third person,

is guilty of an offence.
Maximum penalty:
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(a) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 15 years.

Division 6—Dishonest dealings with documents

140—Dishonest dealings with documents

(1) For the purposes of this section, a document is false if the document gives a
misleading impression about—

(@) the nature, validity or effect of the document; or

(b) any fact (such as, for example, the identity, capacity or official position of an
apparent signatory to the document) on which its validity or effect may be
dependent; or

(c) the existence or terms of a transaction to which the document appears to
relate.

(2) A document that is a true copy of a document that is false under the criteria prescribed
by subsection (1) is also false.

(3) A person engages in conduct to which this section applies if the person—
(a) creates a document that is false; or
(b) falsifies a document; or
(c) has possession of a document knowing it to be false; or
(d) produces, publishes or uses a document knowing it to be false; or
(e) destroys, conceals or suppresses a document.

(4) A person is guilty of an offence if the person dishonestly engages in conduct to which
this section applies intending—

(a) one of the following:

(1) to deceive another, or people generally, or to facilitate deception of
another, or people generally, by someone else;

(i)  to exploit the ignorance of another, or the ignorance of people
generally, about the true state of affairs;

(iii)  to manipulate a machine or to facilitate manipulation of a machine
by someone else; and

(b) by that means—
(i) to benefit him/herself or another; or

(if) to cause a detriment to another.
Maximum penalty:
(@) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 15 years.
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(5) A person cannot be convicted of an offence against subsection (4) on the basis that the
person has concealed or suppressed a document unless it is established that—

(@) the person has taken some positive step to conceal or suppress the document;
or

(b) the person was under a duty to reveal the existence of the document and
failed to comply with that duty; or

(c) the person, knowing of the existence of the document, has responded
dishonestly to inquiries directed at finding out whether the document, or a
document of the relevant kind, exists.

(6) A person who has, in his or her possession, without lawful excuse, any article for
creating a false document or for falsifying a document is guilty of an offence.

Maximum penalty: Imprisonment for 2 years.

Division 7—Dishonest manipulation of machines

141—Dishonest manipulation of machines
(1) A person who dishonestly manipulates a machine in order to—
(@) benefit him/herself or another; or
(b) cause a detriment to another,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

(2) A person who dishonestly takes advantage of the malfunction of a machine in order
to—

(@) benefit him/herself or another; or
(b) cause a detriment to another,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

Division 8—Dishonest exploitation of advantage

142—Dishonest exploitation of position of advantage
(1) This section applies to the following advantages:

(@) the advantage that a person who has no disability or is not so severely
disabled has over a person who is subject to a mental or physical disability";

(b) the advantage that one person has over another where they are both in a

particular situation and one is familiar with local conditions while the other is

not’.

(2) A person is guilty of an offence if the person dishonestly exploits an advantage to
which this section applies in order to—

(@) benefit him/herself or another; or
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(b) cause a detriment to another.
Maximum penalty: Imprisonment for 10 years.
Note—
1 Compare R v Hinks [2000] 4 All ER 833.
2 Compare R v Lawrence [1972] AC 626.

Division 9—Miiscellaneous offences of dishonesty

143—Dishonest interference with merchandise

A person who dishonestly interferes with merchandise, or a label attached to
merchandise, so that the person or someone else can get the merchandise at a reduced
price is guilty of an offence.

Maximum penalty: Imprisonment for 2 years.
Note—
1 Compare R v Morris [1984] AC 320.

144—Making off without payment

(1) A person who, knowing that payment for goods or services is required or expected,
dishonestly makes off intending to avoid payment is guilty of an offence.

Maximum penalty: Imprisonment for 2 years.

(2) This section does not apply if the transaction for the supply of the goods or services
is—

(@ unlawful; or

(b) unenforceable as contrary to public policy.

10 Published under the Legislation Revision and Publication Act 2002



26.1.2014 to 16.5.2014—Criminal Law Consolidation Act 1935
Identity theft—Part 5A

Part 5A—Ildentity theft

144A—Interpretation
In this Part—

criminal purpose means the purpose of committing, or facilitating the commission of,
an offence;

digital signature means encrypted electronic or computer data intended for the
exclusive use of a particular person as a means of identifying himself or herself as the
sender of an electronic communication;

electronic communication means a communication transmitted in the form of
electronic or computer data;

false identity—a person assumes a false identity if the person pretends to be, or passes
himself or herself off as, some other person;

The other person may be—
(@) living or dead;
(b) real or fictional;
(c) natural or corporate.

personal identification information—a person's personal identification information is
information used to identify the person, and includes—

(@) inthe case of a natural person—

(i) information about the person such as his or her name, address, date
or place of birth, marital status, relatives and so on;

(if)  the person's driver's licence or driver's licence number;
(iii)  the person's passport or passport number;

(iv) biometric data relating to the person;

(v) the person's voice print;

(vi) the person's credit or debit card, its number, and data stored or
encrypted on it;

(vii) any means commonly used by the person to identify himself or
herself (including a digital signature);

(viii) aseries of numbers or letters (or a combination of both) intended for
use as a means of personal identification;

(b) inthe case of a body corporate—
(i) its name;
(i) its ABN;

(iii)  the number of any bank account established in the body corporate's
name or of any credit card issued to the body corporate;
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prohibited material means anything (including personal identification information)
that enables a person to assume a false identity or to exercise a right of ownership that
belongs to someone else to funds, credit, information or any other financial or
non-financial benefit;

serious criminal offence means—
(@ anindictable offence; or
(b) an offence prescribed by regulation for the purposes of this definition;

voice print means computer data recording the unique characteristics of a person's
voice.

144B—False identity etc
(1) A person who—
(@) assumes a false identity; or
(b) falsely pretends—
(i) to have particular qualifications; or
(it) to have, or to be entitled to act in, a particular capacity,
makes a false pretence to which this section applies.

(2) A person who assumes a false identity makes a false pretence to which this section
applies even though the person acts with the consent of the person whose identity is
falsely assumed.

(3) A person who makes a false pretence to which this section applies intending, by doing
so, to commit, or facilitate the commission of, a serious criminal offence is guilty of
an offence and liable to the penalty appropriate to an attempt to commit the serious
criminal offence.

144C—Misuse of personal identification information

(1) A person who makes use of another person's personal identification information
intending, by doing so, to commit, or facilitate the commission of, a serious criminal
offence, is guilty of an offence and liable to the penalty appropriate to an attempt to
commit the serious criminal offence.

(2) This section applies irrespective of whether the person whose personal identification
information is used—

(@) s living or dead; or
(b) consents to the use of the personal identification information.
144D—Prohibited material
(1) A person who—
(@) produces prohibited material; or
(b) has possession of prohibited material,

intending to use the material, or to enable another person to use the material, for a
criminal purpose is guilty of an offence.

Maximum penalty: Imprisonment for 3 years.
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(2) A person who sells (or offers for sale) or gives (or offers to give) prohibited material
to another person, knowing that the other person is likely to use the material for a
criminal purpose is guilty of an offence.

Maximum penalty: Imprisonment for 3 years.

(3) A person who is in possession of equipment for making prohibited material intending
to use it to commit an offence against this section is guilty of an offence.

Maximum penalty: Imprisonment for 3 years.
144E—Attempt offence excluded

A person cannot be convicted of an attempt to commit an offence against this Part.
144F—Application of Part

This Part does not apply—

(a) to misrepresentation by a person under the age of 18 years for the purpose
of—

(i) obtaining alcohol, tobacco or any other product or service not
lawfully available to persons under the age of 18; or

(if)  gaining entry to premises to which access is not ordinarily allowed to
persons under the age of 18; or

(b) toany thing done by a person under that age to facilitate such a
misrepresentation.
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Part 5B—Cheating at gambling

144G—Interpretation

M)

)

®3)

(4)

©)

In this Part—
agreement includes an arrangement;
bet includes—
(@) place, accept or withdraw a bet;
(b) cause a bet to be placed, accepted or withdrawn;
conduct means an act or omission to perform an act;

encourage includes command, request, propose, advise, incite, induce, persuade,
authorise, urge, pressure or threaten;

engage in conduct means—
(@) doanact;or
(b) omit to do an act;

event means an event (whether it takes place in this State or elsewhere) on which it is
lawful to bet under a law of this State, another State, a Territory, or the
Commonwealth;

event contingency means a contingency connected to an event, being a contingency
on which it is lawful to bet under a law of this State, another State, a Territory, or the
Commonwealth.

In this Part, a reference to betting on an event includes a reference to betting on an
event contingency.

For the purposes of this Part, conduct will be taken to be conduct that corrupts a
betting outcome if the conduct—

(a) affects or, if engaged in, would or would be likely to affect the outcome of
any type of betting on the event; and

(b) is contrary to the standards of integrity that a reasonable person would expect
of persons in a position to affect the outcome of any type of betting on an
event.

For the purposes of this Part, an agreement in respect of conduct that corrupts a
betting outcome of an event is an agreement between 2 or more persons under which
1 or more persons agree to engage in conduct that corrupts a betting outcome of an
event.

For the purposes of this Part, obtaining a financial advantage includes—
(a) obtaining a financial advantage for oneself or for another person;

(b) inducing a third person to do something that results in obtaining a financial
advantage for oneself or for another person;

(c) retaining a financial advantage that one has,
whether the financial advantage is permanent or temporary.
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(6) For the purposes of this Part, causing a financial disadvantage includes—
(&) causing a financial disadvantage to another person;

(b) inducing a third person to do something that results in another person
suffering a financial disadvantage,

whether the financial disadvantage is permanent or temporary.

(7) In proceedings for an offence against this Part, the defendant will be taken to have
intended to obtain a financial advantage, or cause a financial disadvantage, if, and
only if, it is proved that the defendant—

(a) intended to obtain a financial advantage or to cause a financial disadvantage
in connection with betting on an event; or

(b) was aware that another person intended to obtain a financial advantage or to
cause a financial disadvantage, in connection with betting on an event, as a
result of the conduct the subject of the charge.

(8) In proceedings under this Part, it is not necessary to prove that a financial advantage
was actually obtained or a financial disadvantage was actually caused.

(9) In this section, the conduct the subject of the charge means—

(@) inthe case of an offence against section 144H—the conduct that the
defendant engaged in; or

(b) in the case of an offence against section 1441(1)—the conduct the defendant
offered to engage in; or

(c) inthe case of an offence against section 1441(2)—the conduct the defendant
encouraged another person to engage in; or

(d) inthe case of an offence against section 1441(3)—the conduct the subject of
the agreement; or

(e) inthe case of an offence against section 144J—the conduct, or the conduct
the subject of the agreement, that the defendant encouraged another person to
conceal.

144H—Engaging in conduct that corrupts betting outcome of event
A person who engages in conduct that corrupts a betting outcome of an event—

(@) knowing that, or being reckless as to whether, the conduct corrupts a betting
outcome of the event; and

(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.
1441—Facilitating conduct that corrupts betting outcome of event

(1) A person who offers to engage in conduct that corrupts a betting outcome of an
event—

(@) knowing that, or being reckless as to whether, the conduct corrupts a betting
outcome of the event; and
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(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

(2) A person who encourages another person to engage in conduct that corrupts a betting
outcome of an event—

(@) knowing that, or being reckless as to whether, the conduct corrupts a betting
outcome of the event; and

(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

(3) A person who enters into an agreement in respect of conduct that corrupts a betting
outcome of an event—

(@) knowing that, or being reckless as to whether, the conduct the subject of the
agreement corrupts a betting outcome of the event; and

(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

144J—Concealing conduct or agreement

(1) A person who encourages another person to conceal from a relevant authority conduct
that corrupts a betting outcome of an event—

(@) knowing that, or being reckless as to whether, the conduct corrupts a betting
outcome of the event; and

(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.

(2) A person who encourages another person to conceal from a relevant authority an
agreement in respect of conduct that corrupts a betting outcome of an event—

(@ knowing that, or being reckless as to whether, that conduct corrupts a betting
outcome of the event; and

(b) intending to obtain a financial advantage, or cause a financial disadvantage, in
connection with any betting on the event,

is guilty of an offence.
Maximum penalty: Imprisonment for 10 years.
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(3) Inthis section—
relevant authority means—
(@) apolice officer or law enforcement authority; or

(b) abody that has the official function of controlling, regulating or supervising
an event or betting on an event; or

(c) any other authority of a kind prescribed by regulation.
144K—Use of corrupt conduct information or inside information for betting
purposes

(1) A person who possesses information in connection with an event that is corrupt
conduct information, and who knows or is reckless as to whether the information is
corrupt conduct information, is guilty of an offence if the person—

(a) bets on the event; or
(b) encourages another person to bet on the event in a particular way; or

(c) communicates the information to another person who the first person knows
or ought reasonably to know would or would be likely to bet on the event,

and the corrupt conduct information is relevant to the bet.
Maximum penalty: Imprisonment for 10 years.

(2) A person who possesses information in connection with an event that is inside
information, and who knows or is reckless as to whether the information is inside
information, is guilty of an offence if the person—

(@) bets on the event; or
(b) encourages another person to bet on the event in a particular way; or

(c) communicates the information to another person who the first person knows
or ought reasonably to know would or would be likely to bet on the event,

and the inside information is relevant to the bet.
Maximum penalty: Imprisonment for 2 years.

(3) For the purposes of this section—

(a) information in connection with an event is corrupt conduct information if
the information is about conduct, or proposed conduct, that corrupts a betting
outcome of the event; and

(b) information in connection with an event will be taken to be inside
information if the information—

(i) is not generally available; and

(it) if it were generally available, would, or would be likely to, influence
persons who commonly bet on the event in deciding whether or not
to bet on the event or make any other betting decision; and

(c) information will be taken to be generally available if—
(i) it consists of matter that is readily observable by the public; or
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(it) it has been made known in a manner that would, or would be likely
to, bring it to the attention of the public; or

(iii) it consists of deductions, conclusions or inferences made or drawn
from information referred to in subparagraph (i) or (ii).

(4) In proceedings for an offence against subsection (1)(b) or (c) or subsection (2)(b) or
(c), it is not necessary to prove that the person encouraged to bet, or to whom the
information was communicated, actually bet on the event concerned.

(5) A reference in this section to communicating information includes a reference to
causing information to be communicated.

(6) If, on the trial of a person for an offence under subsection (1), the jury is not satisfied
that the defendant is guilty of the offence charged, but is satisfied that the defendant is
guilty of an offence under subsection (2), it may find the defendant not guilty of the
offence charged but guilty of an offence under subsection (2), and the defendant is
liable to punishment accordingly.
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Part 6—Secret commissions

Division 1—Preliminary

145—Interpretation
(1) Inthis Part—
benefit includes an indirect benefit;

indirect benefit—a benefit given or offered by a person (A) to another person (B) is
taken to be an indirect benefit to a third person (C) if it is given or offered with the
intention of influencing C and C, knowing of A's intention, acquiesces in A's act;

public agency means—

(@)
(b)
(©)
(d)

(€)

(f)

the police force; or
a department or administrative unit of the public service; or
any other agency or instrumentality of the State; or

a body that is subject to control or direction by a Minister, agency or
instrumentality of the State; or

a body whose members, or a majority of whose members, are appointed by
the Governor or a Minister, agency or instrumentality of the State; or

a local government body;

public officer means a member, officer or employee of a public agency.

(2) A person, who works for a public agency by agreement between the person's employer
and the public agency or an authority responsible for staffing the public agency, is to
be regarded, for the purposes of this Part, as an employee of the public agency.

Division 2—Unlawful bias in commercial relationships

146—Fiduciaries
(1) For the purposes of this Part, a person is to be regarded as a fiduciary of another (the

principal) if—

(@) the person is an agent of the other (under an express or implied authority to
act on behalf of the other); or

(b) the person is an employee of the other; or

(c) the person is a public officer and the other is the public agency of which the
person is a member or for which the person acts; or

(d) the person is a partner and the other is another partner in the same
partnership; or

(e) the person is an officer of a body corporate and the other is the body
corporate; or

(f) the person is a lawyer and the other is a client; or
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(g) the person is engaged on a commercial basis to provide advice or
recommendations to the other on—

(i) investment; or
(if)  business management; or
(iii) the sale or purchase of a business or real or personal property; or

(h) the person is engaged on a commercial basis to provide advice or
recommendations to the other on any other subject and the terms or
circumstances of the engagement are such that the other (that is, the principal)
is reasonably entitled to expect—

(i) that the advice or recommendations will be disinterested; or
(it) that, if a possible conflict of interest exists, it will be disclosed.
(2) A reference to a fiduciary extends to a person who is to become one.

147—Exercise of fiduciary functions
A fiduciary exercises a fiduciary function if the fiduciary—

(a) exercises or intentionally refrains from exercising a power or function in the
affairs of the principal; or

(b) gives or intentionally refrains from giving advice, or makes or intentionally
refrains from making a recommendation, to the principal; or

(c) exercises an influence that the fiduciary has because of the fiduciary's
position as such over the principal or in the affairs of the principal.

148—Unlawful bias
(1) A fiduciary exercises an unlawful bias if—
(@) the fiduciary—

(i) has received or expects to receive a benefit from a third party for
exercising a fiduciary function in a particular way; and

(if)  exercises a fiduciary function in the relevant way without appropriate
disclosure of the benefit or expected benefit; and

(b) the fiduciary's failure to make appropriate disclosure of the benefit or
expected benefit is intentional or reckless.

(2) A fiduciary makes appropriate disclosure of a benefit or expected benefit if the
fiduciary discloses to the principal—

(@) the nature and value (or approximate value) of the benefit; and

(b) the identity of the third party from whom the benefit has been, or is to be,
received.

149—Offence for fiduciary to exercise unlawful bias

A fiduciary who exercises an unlawful bias is guilty of an offence.
Maximum penalty: Imprisonment for 7 years.
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150—Bribery

@)

2)

®3)

(4)

()

A person who bribes a fiduciary to exercise an unlawful bias is guilty of an offence.
Maximum penalty: Imprisonment for 7 years.
A person bribes a fiduciary to exercise an unlawful bias if the person—

(@) gives or offers to give a benefit intending that the fiduciary will, in return for
the benefit, exercise a fiduciary function in a particular way; and

(b) knows or believes that the fiduciary will not make an appropriate disclosure
of the benefit or expected benefit to the principal or is reckless as to whether
or not the fiduciary will make such a disclosure.

A fiduciary who accepts a bribe to exercise an unlawful bias is guilty of an offence.
Maximum penalty: Imprisonment for 7 years.
A fiduciary accepts a bribe to exercise an unlawful bias if—

(a) aperson gives or offers to give a benefit intending that the fiduciary will, in
return for the benefit, exercise a fiduciary function in a particular way; and

(b) the fiduciary accepts the benefit or the offer—
(i) intending not to disclose the benefit or expected benefit to the
principal; or
(if)  later forms the intention not to disclose it to the principal.
This section applies even though the relevant fiduciary relationship had not been
formed when the benefit was given or offered if, at the relevant time, the fiduciary and
the person who gave or offered to give the benefit anticipated the formation of the

relevant fiduciary relationship or the formation of fiduciary relationships of the
relevant kind.

Division 3—Exclusion of defence

151—Exclusion of defence

It is not a defence to a charge of an offence against this Part to establish that the
provision or acceptance of benefits of the kind to which the charge relates is
customary in a trade or business in which the fiduciary or the person giving or offering
the benefit was engaged.
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Part 6A—Serious criminal trespass

167—Sacrilege
A person who—

(@) breaks and enters a place of divine worship and commits an offence to which
this section applies’ in that place; or

(b) breaks out of a place of divine worship after committing an offence to which
this section applies” in that place,
is guilty of sacrilege and liable to be imprisoned for life.

Note—

1 ie theft or an offence of which theft is an element; an offence against the person; or an
offence involving interference with, damage to, or destruction of, property punishable by
imprisonment for 3 years or more.

168—Serious criminal trespass

(1) For the purposes of this Act, a person commits a serious criminal trespass if the
person enters or remains in a place (other than a place that is open to the public) as a

trespasser with the intention of committing an offence to which this section applies.
(2) A place is to be regarded as open to the public if the public is admitted even though—
(a) acharge is made for admission; or

(b) the occupier limits the purposes for which a person may enter or remain in the
place by express or implied terms of a public invitation.

(3) A person who enters or remains in a place with the consent of the occupier is not to be
regarded as a trespasser unless that consent was obtained by—

(@) force; or
(b) athreat; or
(c) an act of deception.

(4) A reference in this section to the occupier of a place extends to any person entitled to
control access to the place.

Note—

1 ie theft or an offence of which theft is an element; an offence against the person; or an
offence involving interference with, damage to, or destruction of property punishable by
imprisonment for 3 years or more.

169—Serious criminal trespass—non-residential buildings

(1) A person who commits a serious criminal trespass in a non-residential building is
guilty of an offence.

Maximum penalty:
(@) for a basic offence—imprisonment for 10 years;
(b) for an aggravated offence—imprisonment for 20 years.
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(3) Inthis section—

non-residential building means a building or part of a building that is not a place of
residence.

170—Serious criminal trespass—places of residence

(1) A person who commits a serious criminal trespass in a place of residence is guilty of
an offence.

Maximum penalty:
(@) for a basic offence—imprisonment for 15 years;
(b) for an aggravated offence—imprisonment for life.

(2) A person who commits a serious criminal trespass in a place of residence is guilty of
an aggravated offence if—

(@) any of the factors that generally give rise to aggravation of an offence are
applicable;" or

(b) another person is lawfully present in the place of residence when the offence
is committed and the offender knows of the other's presence or is reckless
about whether anyone is in the place.

(3) In this section—

place of residence means a building, structure, vehicle or vessel, or part of a building,
structure, vehicle or vessel, used as a place of residence.

Note—
1 See section 5AA.

170A—Criminal trespass—places of residence

(1) A person who trespasses in a place of residence is guilty of an offence if another
person is lawfully present in the place and the person knows of the other's presence or
is reckless about whether anyone is in the place.

Maximum penalty:
(a) for abasic offence—imprisonment for 3 years;
(b) for an aggravated offence—imprisonment for 5 years.
(2) In this section—

place of residence means a building, structure, vehicle or vessel, or part of a building,
structure, vehicle or vessel, used as a place of residence.
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Part 6B—Blackmail

171—Interpretation
(1) Inthis Part—
demand includes an implied demand;
harm means—
(@) physical or mental harm (including humiliation or serious embarrassment); or
(b) harm to a person's property (including economic harm);

menace—a person who makes a threat menaces the person to whom the threat is
addressed (the victim) if—

(@) thethreat is a threat of harm to the victim or a third person (to be inflicted by
the person making the threat or someone else); and

(b) the threat is unwarranted; and
(c) either—

(1) the threat would be taken seriously by a reasonable person of normal
stability and courage; or

(if)  the victim in fact takes the threat seriously because of a particular
vulnerability known to the person making the threat;

serious offence means an offence punishable by imprisonment;

threat includes an implied threat but, unless the threat is a threat of violence, does not
include a threat made in the course of, or incidentally to—

(@) collective bargaining; or
(b) negotiations to secure a political or industrial advantage;
unwarranted—a threat is unwarranted if—

(a) the carrying out of the threat would (if it were carried out in the State)
constitute a serious offence; or

(b) the making of the threat is, in the circumstances in which it is made—
(i) improper according to the standards of ordinary people; and

(i)  known by the person making the threat to be improper according to
the standards of ordinary people.

(2) The question whether a defendant's conduct was improper according to the standards
of ordinary people is a question of fact to be decided according to the jury's own
knowledge and experience and not on the basis of evidence of those standards.

172—Blackmail

(1) A person who menaces another intending to get the other to submit to a demand is
guilty of blackmail.

Maximum penalty:
(a) for a basic offence—imprisonment for 15 years;
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(b) for an aggravated offence—imprisonment for 20 years.
(2) The object of the demand is irrelevant.

Examples—
1 The person who makes the demand may be demanding marriage or access to
children.
2 The person who makes the demand may be seeking to influence the

performance of a public duty.
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Part 6C—Piracy

173—Interpretation
(1) A person commits an act of piracy if—

(@) the person, acting without reasonable excuse, takes control of a ship, while it
is in the course of a voyage, from the person lawfully in charge of it; or

(b) the person, acting without reasonable excuse, commits an act of violence
against the captain or a member of the crew of a ship, while it is in the course
of a voyage, in order to take control of the ship from the person lawfully in
charge of it; or

(c) the person, acting without reasonable excuse, boards a ship, while it is in the
course of a voyage, in order to—

(i) take control of the ship from the person lawfully in charge of it; or
(ii)  endanger the ship; or
(iii) steal or damage the ship's cargo; or

(d) the person boards a ship, while it is in the course of a voyage, in order to
commit robbery or any other act of violence against a passenger or a member
of the crew.

(2) A person takes control of a ship from another if the person compels the other to
navigate the ship in accordance with the person's directions.

174—Piracy

A person who commits an act of piracy is guilty of an offence.
Maximum penalty: Imprisonment for life.
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Part 7—Offences of a public nature

Division 1—Preliminary
237—0Definitions
In this Part—

judicial body means a court or any tribunal, body or person invested by law with
judicial or quasi-judicial powers, or with authority to make any inquiry or to receive
evidence;

judicial officer means a person who alone or with others constitutes a judicial body;

judicial proceedings means proceedings of any judicial body;

public officer includes—

(@)
(b)
(©)
(d)
(€)
(f)
(@)

(h)

(i)

a person appointed to public office by the Governor; or
a judicial officer; or

a member of Parliament; or

a person employed in the Public Service of the State; or
a member of the police force; or

any other officer or employee of the Crown; or

a member of a State instrumentality or of the governing body of a State
instrumentality or an officer or employee of a State instrumentality; or

a member of a local government body or an officer or employee of a local
government body; or

a person who personally performs work for the Crown, a State instrumentality
or a local government body as a contractor or as an employee of a contractor
or otherwise directly or indirectly on behalf of a contractor,

and public office has a corresponding meaning;

State instrumentality means an agency or instrumentality of the Crown or any body
(whether or not incorporated) that is established by or under an Act and—

(a)

(b)

is comprised of persons, or has a governing body comprised of persons, a
majority of whom are appointed by the Governor, a Minister or an agency or
instrumentality of the Crown; or

is subject to control or direction by a Minister.

238—Acting improperly

(1) For the purposes of this Part, a public officer acts improperly, or a person acts
improperly in relation to a public officer or public office, if the officer or person
knowingly or recklessly acts contrary to the standards of propriety generally and
reasonably expected by ordinary decent members of the community to be observed by
public officers of the relevant kind, or by others in relation to public officers or public
offices of the relevant kind.
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(2) A person will not be taken to have acted improperly for the purposes of this Part
unless the person's act was such that in the circumstances of the case the imposition of
a criminal sanction is warranted.

(3) Without limiting the effect of subsection (2), a person will not be taken to have acted
improperly for the purposes of this Part if—

(@) the person acted in the honest and reasonable belief that he or she was
lawfully entitled to act in the relevant manner; or

(b) there was lawful authority or a reasonable excuse for the act; or

(c) the act was of a trivial character and caused no significant detriment to the
public interest.

(4) Inthis section—
act includes omission or refusal or failure to act;

public officer includes a former public officer.

239—General attempt offence excluded

A person may not be charged with or found guilty of an offence of attempting to
commit an offence against this Part.

240—Parliamentary privilege not affected
Nothing in this Part derogates from Parliamentary privilege.

Division 2—Impeding investigation of offences or assisting offenders

241—Impeding investigation of offences or assisting offenders

(1) Subject to subsection (2), a person (the accessory) who, knowing or believing that
another person (the principal offender) has committed an offence, does an act with
the intention of—

(@) impeding investigation of the offence; or

(b) assisting the principal offender to escape apprehension or prosecution or to
dispose of proceeds of the offence,

is guilty of an offence.
(2) Anaccessory is not guilty of an offence against subsection (1)—
(@) unless it is established that the principal offender committed—

(i) the offence that the accessory knew or believed the principal
offender to have committed; or

(i)  some other offence committed in the same, or partly in the same,
circumstances; or

(b) if there is lawful authority or a reasonable excuse for the accessory's action.
(3) Subject to subsection (4), the penalty for an offence against subsection (1) is—

(@) where the maximum penalty for the offence established as having been
committed by the principal offender is imprisonment for life—imprisonment
for a term not exceeding 10 years;
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