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South Australia

| ndependent Commissioner Against Corruption
Bill 2012

A BILL FOR

An Act to establish the Independent Commissioner Against Corruption and the Office for
Public Integrity; to make related amendments to the Australian Crime Commission (South
Australia) Act 2004, the Child Sex Offenders Registration Act 2006, the Correctional
Services Act 1982, the Criminal Investigation (Covert Operations) Act 2009, the Criminal
Law Consolidation Act 1935, the Criminal Law (Forensic Procedures) Act 2007, the
Defamation Act 2005, the Freedom of Information Act 1991, the Legal Practitioners

Act 1981, the Listening and Surveillance Devices Act 1972, the Local Government

Act 1999, the Ombudsman Act 1972, the Parliamentary Committees Act 1991, the Police
Act 1998, the Police (Complaints and Disciplinary Proceedings) Act 1985, the Protective
Security Act 2007, the Public Finance and Audit Act 1987, the Public Sector Act 2009, the
Shop Theft (Alternative Enforcement) Act 2000, the State Records Act 1997, the Summary
Offences Act 1953, the Terrorism (Preventative Detention) Act 2005, the Whistleblowers
Protection Act 1993 and the Witness Protection Act 1996; and for other purposes.
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The Parliament of South Australia enacts asfollows:

Part 1—Preliminary

1—Short title
This Act may be cited as the Independent Commissioner Against Corruption Act 2012.

2—Commencement
This Act will come into operation on a day to be fixed by proclamation.

3—Primary objects
(1) The primary objects of this Act are—

() toestablish the Independent Commissioner Against Corruption with functions
designed to further—

(i) theidentification and investigation of corruption in public
administration; and

(if)  the prevention or minimisation of corruption, misconduct and
maladministration in public administration, including through
referral of potential issues, education and evaluation of practices,
policies and procedures; and

(b) to establish the Office for Public Integrity to manage complaints about public
administration with aview to—

(i) theidentification of corruption, misconduct and maladministration in
public administration; and

(if)  ensuring that complaints about public administration are dealt with
by the most appropriate person or body; and

HA GP 158-B OPC 162 7



10

15

20

25

30

35

Independent Commissioner Against Corruption Bill 2012
Part 1—Preliminary

(c) toachieve an appropriate balance between the public interest in exposing
corruption, misconduct and maladministration in public administration and
the public interest in avoiding undue prejudice to a person's reputation
(recognising that the balance may be weighted differently in relation to
corruption in public administration as compared to misconduct or
maladministration in public administration).

While the Commissioner may perform functions under this Act in relation to any
potential issue of corruption, misconduct or maladministration in public
administration, it isintended that the primary object of the Commissioner be—

() toinvestigate serious or systemic corruption in public administration; and

(b) torefer serious or systemic misconduct or maladministration in public
administration to the relevant body, giving directions or guidance to the body
or exercising the powers of the body as the Commissioner considers

appropriate.

4—Interpretation

In this Act, unless the contrary intention appears—

Australian Parliament means—
(@ the Parliament of this State or any other State of the Commonwealth; or
(b) the Parliament of the Commonwealth; or
(c) alegidative Assembly of a Territory of the Commonwealth;

Commissioner means the person holding or acting in the office of the Independent
Commissioner Against Corruption;

complaint about public administration includes—

(8 acomplaint alleging corruption, misconduct or maladministration in public
administration; and

(b) any complaint about a public authority or public officer;

contract work means work performed by a person as a contractor or as an employee of
acontractor or otherwise directly or indirectly on behalf of a contractor;

contravention includes failure to comply;
corruption in public administration—see section 5;

disciplinary action includes any process for termination of employment or dismissal
from office;

document includes awritten record that reproduces in an understandable form
information stored by computer, microfilm or other process;

examiner—see section 12;
inquiry agency means—
(@ the Ombudsman; or
(b) the Police Ombudsman; or
(c) the Commissioner for Public Sector Employment; or
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(d)

a person declared by regulation to be an inquiry agency;

investigator—see section 12;

judicial body means a court, tribunal, body or person invested by law with judicial or
guasi-judicial powers;

judicial officer means a person who aone or with others constitutes ajudicia body;

law enforcement agency means—

@
(b)
(©)
(d)
()
(f)
(9)

(h)
(i)
()
(k)
()

(m)

the Australian Crime Commission; or

the Australian Federal Police; or

the Australian Commission for Law Enforcement Integrity; or

South Australia Police; or

the Police Ombudsman; or

the police force of another State or a Territory of the Commonwealth; or

in relation to New South Wales—the Crime Commission, the Independent
Commission Against Corruption, the Inspector of the Independent
Commission Against Corruption, the Police Integrity Commission or the
Inspector of the Police Integrity Commission; or

in relation to Queensland—the Crime and Misconduct Commission; or
in relation to Tasmania—the Integrity Commission; or

in relation to Victoria—the Office of Police Integrity, the Independent
Broad-based Anti-corruption Commission or the Independent Broad-based
Anti-corruption Commission Committee; or

in relation to Western Australia—the Corruption and Crime Commission or
the Parliamentary Inspector of the Corruption and Crime Commission; or

aRoya Commission of the Commonwealth, the State or another State or a
Territory of the Commonwealth; or

aperson or body declared by regulation to be alaw enforcement agency;

local government body means a council or asubsidiary of a council established under
the Local Government Act 1999;

maladministration in public administration—see section 5;

Minister responsible for a public authority—see Schedule 1;

Minister responsible for an inquiry agency means the Minister responsible for
administration of the Act under which the agency is constituted or, if some other
Minister is declared by regulation to be responsible for the agency, that Minister;

misconduct in public administration—see section 5;

Office means the Office for Public Integrity;

personal details of a person means—

@
(b)

the person’ s full name; and
the person’ s date of birth; and
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(c) theaddress of where the personisliving; and
(d) theaddress of where the person usualy lives; and
(e) the person’sbusiness address,

prescribed offence means corruption in public administration or an offence against
thisAct;

public administration—without limiting the acts that may comprise public
administration, an administrative act within the meaning of the Ombudsman Act 1972
will be taken to be carried out in the course of public administration;

public authority—see Schedule 1;

public officer—see Schedule 1,

public sector agency has the same meaning as in the Public Sector Act 2009;
public sector employee has the same meaning as in the Public Sector Act 2009;

publish includes publish in printed or electronic form or by public announcement
(such as by radio, television or the Internet);

statement of information—see section 26;

vehicle means avehicle, vessal or aircraft and includes a caravan, trailer and anything
attached to a vehicle.

5—Corruption, misconduct and maladministration
(1) Corruption in public administration means conduct that constitutes—

(@ anoffence against Part 7 Division 4 (Offences relating to public officers) of
the Criminal Law Consolidation Act 1935, which includes the following
offences:

(i)  bribery or corruption of public officers;

(if) threats or reprisals against public officers;

(iii) abuse of public office;

(iv) demanding or requiring benefit on basis of public office;
(v) offencesrelating to appointment to public office; or

(b) anoffence against the Public Sector (Honesty and Accountability) Act 1995
or the Public Corporations Act 1993, or an attempt to commit such an
offence; or

(c) any other offence (including an offence against Part 5 (Offences of
dishonesty) of the Criminal Law Consolidation Act 1935) committed by a
public officer while acting in his or her capacity as a public officer or by a
former public officer and related to his or her former capacity as apublic
officer, or by a person before becoming a public officer and related to his or
her capacity as a public officer, or an attempt to commit such an offence; or

(d) any of thefollowing in relation to an offence referred to in a preceding

paragraph:
(i) ading, abetting, counselling or procuring the commission of the
offence;
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Preliminary—Part 1

(i)  inducing, whether by threats or promises or otherwise, the
commission of the offence;

(iii) beinginany way, directly or indirectly, knowingly concerned in, or
party to, the commission of the offence;

(iv) conspiring with othersto effect the commission of the offence.

(2) If the Commissioner suspects that an offence that is not corruption in public
administration (an incidental offence) may be directly or indirectly connected with, or
may be a part of, a course of activity involving the commission of corruption in public
administration (whether or not the Commissioner has identified the nature of that
corruption), then the incidental offenceis, for so long only as the Commissioner so
suspects, taken for the purposes of this Act to be corruption in public administration.

(3 Misconduct in public administration means—

(@

(b)

contravention of a code of conduct by a public officer while acting in his or
her capacity as a public officer that constitutes a ground for disciplinary
action against the officer; or

other misconduct of a public officer while acting in his or her capacity as a
public officer.

(4) Maladministration in public administration—

@

(b)

(©

means—

(i) conduct of apublic officer, or apractice, policy or procedure of a
public authority, that resultsin an irregular and unauthorised use of
public money or substantial mismanagement of public resources; or

(i) conduct of a public officer involving substantial mismanagement in
or in relation to the performance of officia functions; and

includes conduct resulting from impropriety, incompetence or negligence;
and

isto be assessed having regard to relevant statutory provisions and
administrative instructions and directions.

(5) Without limiting or extending the conduct that may comprise corruption, misconduct
or maladministration in public administration, this Act applies to conduct that—

@
(b)
(©)
(d)

()

occurred before the commencement of this Act; or
occurs outside this State; or
comprises afailure to act; or

is conduct of a person who was a public officer at the time of its occurrence
but who has since ceased to be a public officer; or

is conduct of aperson who was not a public officer at the time of its
occurrence but who has since become a public officer.
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Part 2—Independent Commissioner Against Corruption

Part 2—Independent Commissioner Against Corruption

6—Functions
() Thereisto be an Independent Commissioner Against Corruption with the following
functions:
(8 toidentify corruption in public administration and to—

(b)

(©)

(d)

()

(f)

(i) investigate and refer it for prosecution; or

(i) refer it to South Australia Police or the Police Ombudsman for
investigation and prosecution;

to assist inquiry agencies and public authorities to identify and deal with
misconduct and maladministration in public administration;

to give directions or guidance to inquiry agencies and public authorities, and
to exercise the powers of inquiry agencies in dealing with misconduct and
maladministration in public administration, as the Commissioner considers
appropriate;

to evaluate the practices, policies and procedures of inquiry agencies and
public authorities with a view to advancing comprehensive and effective
systems for preventing or minimising corruption, misconduct and
maladministration in public administration;

to conduct or facilitate the conduct of educational programs designed to
prevent or minimise corruption, misconduct and maladministration in public
administration;

to perform other functions conferred on the Commissioner by this or any
other Act.

(2) The Commissioner is not subject to the direction of any person in relation to any
matter, including—

(@

(b)

the manner in which functions are carried out or powers exercised under this
or any other Act; and

the priority that the Commissioner gives to a particular matter in carrying out
functions under this or any other Act.

(3 The Attorney-General may request the Commissioner to review alegidative scheme
related to public administration and to make recommendations to the
Attorney-General for the amendment or repeal of the scheme.

(4) The Commissioner isto perform hisor her functionsin a manner that—

@

is as open and accountable as is practicable, while recognising, in particular,
that—

(i) examinations relating to corruption in public administration must be
conducted in private; and

(i) other Actswill govern processes connected with how misconduct
and maladministration in public administration is dealt with; and

12
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Independent Commissioner Against Corruption—~Part 2

(b) dealsasexpeditiously asis practicable with alegations of corruption in public
administration.

7—Commissioner

)

)

©)

4)

©)

(6)

()

(8)

9)

The Commissioner isto be appointed by the Governor for aterm not exceeding
7 years and on conditions determined by the Governor.

A person appointed to be the Commissioner is, a the end of aterm of appointment,
eligible for reappointment but cannot hold office for consecutive terms (including any
term as Deputy Commissioner) that exceed 10 yearsin total.

A person isonly eligible for appointment as the Commissioner if the person—

(@) isalega practitioner of at least 7 years standing (taking into account, for that
purpose, periods of legal practice and judicial service within and outside the
State) or aformer judge of the High Court of Australia, the Federal Court of
Australia or the Supreme Court or any other court of a State or Territory of
the Commonwealth; and

(b) isnotajudicia officer or member of an Australian Parliament.

The Commissioner must not, without the consent of the Attorney-General, engagein
any remunerated employment or undertaking outside official duties.

The Governor may, on the address of both Houses of Parliament, remove the
Commissioner from office.

The Governor may suspend the Commissioner from office for—
(8 contravention of a condition of appointment; or
(b) misconduct; or
(c) failure or incapacity to carry out official duties satisfactorily; or

(d) failureto provide information to the Attorney-General as required under
section 47.

If the Governor suspends the Commissioner from office, afull statement of the reason
for the suspension must be laid before both Houses of Parliament within 7 days after
the suspension if Parliament is then in session or, if not, within 7 days after the
commencement of the next session of Parliament.

If, a the end of 20 sitting days after the statement is laid before Parliament, neither
House of Parliament has presented an address to the Governor requiring the
Commissioner to be restored to office, the Commissioner is removed from office.

If within 20 sitting days after the statement is laid before Parliament either House of
Parliament presents an address to the Governor requiring the Commissioner to be
restored to office, the Commissioner is restored to office.

(10) The office of Commissioner becomes vacant if the holder—

(@) dies; or

(b) completes aterm of office and is not reappointed; or
(c) resigns by written notice to the Governor; or

(d) isappointed to judicial office; or
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(11)

(12)

(e) isnominated for election as a member of an Australian Parliament; or

(f) becomes an insolvent under administration within the meaning of the
Corporations Act 2001 of the Commonwealth; or

(g) isconvicted of—
(i) anindictable offence against the law of this State; or

(i) an offence against the law of this State that is punishable by
imprisonment for aterm of at least 12 months; or

(ili) an offence against the law of another jurisdiction that, if committed
in this State, would be an offence of akind referred to in a preceding
paragraph; or

(h) issentenced to imprisonment for an offence (whether against alaw of this
State or another jurisdiction); or
(i) isremoved from office by the Governor under this section.

Except asis provided by this section, the Commissioner may not be removed or
suspended from office, nor will the office of the Commissioner become vacant.

The Commissioner is asenior official for the purposes of the Public Sector (Honesty
and Accountability) Act 1995.

8—Deputy Commissioner

D
)

©)

4)

(®)

(6)

Thereisto be a Deputy Commissioner responsible for assisting the Commissioner as
directed by the Commissioner.

The Deputy Commissioner is to be appointed by the Governor for aterm not
exceeding 7 years and on conditions determined by the Governor.

A person appointed to be the Deputy Commissioner is, at the end of aterm of
appointment, eligible for reappointment but cannot hold office for consecutive terms
(including any term as Commissioner) that exceed 10 yearsin total.

A personisonly eligible for appointment as the Deputy Commissioner if the person—

(@) isalega practitioner of at least 7 years standing (taking into account, for that
purpose, periods of legal practice and judicial service within and outside the
State) or aformer judge of the High Court of Australia, the Federal Court of
Australia or the Supreme Court or any other court of a State or Territory of
the Commonwealth; and

(b) isnotajudicia officer or member of an Australian Parliament.

The Deputy Commissioner must not, without the consent of the Attorney-General,
engage in any remunerated employment or undertaking outside official duties.

The Deputy Commissioner may—
(@ act asthe Commissioner during any period for which—
(i) no personisfor the time being appointed as the Commissioner; or

(i) the Commissioner is absent from, or unable to discharge, official
duties; and

14
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(b) when not so acting, perform functions or exercise powers at the direction of
the Commissioner.

(7) The Governor may remove the Deputy Commissioner from office for—
(8 contravention of a condition of appointment; or
(b) misconduct; or
(c) failureorincapacity to carry out official duties satisfactorily.
(8 The office of Deputy Commissioner becomes vacant if the holder—
(@ dies; or
(b) completes aterm of office and is not reappointed; or
(c) resigns by written notice to the Governor; or
(d) isappointed to judicial office; or
(e) isnominated for election as a member of an Australian Parliament; or

(f) becomes an insolvent under administration within the meaning of the
Corporations Act 2001 of the Commonwealth; or

(g) isconvicted of—
(i) anindictable offence against the law of this State; or

(i) anoffence against the law of this State that is punishable by
imprisonment for aterm of at least 12 months; or

(iti) an offence against the law of another jurisdiction that, if committed
in this State, would be an offence of akind referred to in a preceding
paragraph; or

(h) issentenced to imprisonment for an offence (whether against alaw of this
State or another jurisdiction); or

(i) isremoved from office by the Governor under subsection (7).

(9) Except asis provided by this section, the Deputy Commissioner may not be removed
from office, nor will the office of the Deputy Commissioner become vacant.

(10) The Deputy Commissioner isasenior official for the purposes of the Public Sector
(Honesty and Accountability) Act 1995.

9—Pension rights

(1) The Governor may, by instrument in writing, apply the Judges Pensions Act 1971 to
or in relation to the Commissioner or Deputy Commissioner asif the Commissioner or
Deputy Commissioner were a Judge as defined in that Act and service asthe
Commissioner or Deputy Commissioner were judicial service as defined in that Act.

(2) Theinstrument may—

(8 impose conditions on the application of the Judges Pensions Act 1971
(including a condition that the Act will only apply if the person is made a
Judge following his or her term of office as Commissioner or Deputy
Commissioner); and
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(b) apply the Judges Pensions Act 1971 subject to any modifications specified in
the instrument.

(3 Unlessthe Governor otherwise directs, no pension is to be payable under the Judges
Pensions Act 1971 if the Commissioner or Deputy Commissioner vacates the office
due to insolvency or conviction or sentencing for an offence or is removed from
office.

(4) If apersonwho is or has been the Commissioner or Deputy Commissioner is
appointed as a Judge as defined in the Judges Pensions Act 1971 and was,
immediately before being so appointed, in receipt of a pension under that Act, that
pension ceases on the appointment.

10—Employees

(1) The Commissioner may engage employees on terms and conditions determined by the
Commissioner.

(2) Theemployeesare not Public Service employees but are to be taken to be public
sector employees, employed by the Commissioner, for the purposes of the Public
Sector (Honesty and Accountability) Act 1995 and section 74 of the Public Sector
Act 2009.

11—Use of servicesor staff of other gover nment entities

(1) The Commissioner may, under an arrangement established by the Minister
administering an administrative unit of the Public Service, make use of the services or
staff of that administrative unit.

(2) The Commissioner may, under an arrangement established by the Commissioner of
Police, make use of members of South Australia Police, special constables or the
services of South Australia Police.

(3 The Commissioner may, under an arrangement established by the Director of Public
Prosecutions, make use of the services or staff of the Office of the Director of Public
Prosecutions.

12—Examiners and investigator s

(1) The Commissioner may appoint suitable persons to be examiners or investigators for
the purposes of this Act.

(2) Anappointment may be made subject to conditions specified in the instrument of
appointment.

(3 The Commissioner may, at any time, revoke an appointment of a person or vary or
revoke a condition of appointment or impose a further condition of appointment.

(4) A police officer or special constable seconded to assist the Commissioner isan
investigator.

(5 Aninvestigator who is not a police officer or specia constable must be issued with an
identity card—

(8 containing the person's name and a photograph of the person; and
(b) stating that the person is an investigator under this Act.
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(6) If the powers of an investigator have been limited by conditions, the identity card
issued to the investigator must indicate those limitations.

(7) Aninvestigator must, at the request of a person in relation to whom the investigator
intends to exercise powers under this Act, produce for the inspection of the person—

(@ inthecase of aninvestigator who is a police officer or special constable and
isnot in uniform—an official card, document or badge identifying the person
as apolice officer or specia constable; or

(b) inthe case of an investigator appointed under this Act—his or her identity
card.

13—Cooper ation with law enfor cement agencies

The Commissioner is to cooperate with other law enforcement agencies insofar as that
is consistent with the proper conduct of the Commissioner's functions.

14—Delegation

(1) The Commissioner may delegate to a person (including a person for the time being
performing particular duties or holding or acting in a specified position) afunction or
power under this or any other Act (except afunction or power under section 29 or a
prescribed function or power).

(2) A function or power delegated under this section may, if the instrument of delegation
S0 provides, be further delegated.

(3 A delegation—
(@ must be by instrument in writing; and
(b) may be absolute or conditional; and
(c) doesnot derogate from the power of the delegator to act in a matter; and
(d) isrevocableat will.

Part 3—Officefor Public Integrity

15—Functions and objectives
There isto be an Office for Public Integrity with the following functions:

() toreceive and assess complaints about public administration from members
of the public;

(b) toreceive and assess reports about corruption, misconduct and
maladministration in public administration from inquiry agencies, public
authorities and public officers;

(c) to makerecommendations as to whether and by whom complaints and reports
should be investigated;

(d) to perform other functions assigned to the Office by the Commissioner.
16—Organisational structure
(1) TheOfficeisresponsible to the Commissioner for the performance of its functions.
(2) The Commissioner is not bound by the recommendations of the Office.
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(3 TheOfficeisto be comprised of—

(@ Public Service employees assigned to the Office to assist the Commissioner;
and

(b) employees of the Commissioner assigned to the Office by the Commissioner.
Part 4—Procedures and powers

Division 1—Complaints and reports

17—Complaints system

A system for the receipt of complaints about public administration is to be established
for the Office.

18—Reporting system

(1) The Commissioner must prepare directions and guidelines governing reporting to the
Office of matters that an inquiry agency, public authority or public officer reasonably
suspects involves corruption, misconduct or maladministration in public
administration.

(2) Thedirections and guidelines—

(@ must include provisions specifying the matters required to be reported and
guidance as to how they should be reported; and

(b) may require matters to be reported even if the matter has been referred to the
inquiry agency, public authority or public officer under another Act; and

(c) must be made available free of charge on the Internet, and at premises
established for the receipt of complaints or reports by the Office, for
inspection by members of the public.

(3) Aninquiry agency, public authority or public officer—
(@ must make reports to the Office in accordance with the directions; and

(b) may report to the Office any matter that the agency, authority or officer
reasonably suspects involves corruption, misconduct or maladministration in
public administration.

(4) The Attorney-General may, in any event, report such matters to the Commissioner for
consideration as the Attorney-General considers appropriate.

19—Obstruction of complaint or report
A person must not—

(& prevent another person from making a complaint or report under this Act
about a matter that may involve corruption, misconduct or maladministration
in public administration; or

(b) hinder or obstruct another person in making such a complaint or report.

Maximum penalty: $10 000 or imprisonment for 2 years.
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20—False or mideading statementsin complaint or report etc
A person must not—

(8 makeastatement knowing that it isfalse or misleading in a material
particular (whether by reason of the inclusion or omission of aparticular) in
information provided in acomplaint or report; or

(b) make acomplaint or report knowing that there are no grounds for the making
of the complaint or report.

Maximum penalty: $10 000 or imprisonment for 2 years.
Division 2—Assessments, investigations and referrals

Subdivision 1—Assessment and action that may be taken

21—Assessment

(1) On receipt by the Office of acomplaint or report, the matter must be assessed asto
whether—

(&) itraisesapotential issue of corruption in public administration that could be
the subject of a prosecution; or

(b) it raisesapotentia issue of misconduct or maladministration in public
administration; or

(c) itraisessome other issue that should be referred to an inquiry agency, public
authority or public officer; or

(d) itistrivia, vexatiousor frivolous, it has previously been dealt with by an
inquiry agency or public authority and there is no reason to reexamine it or
there is other good reason why no action should be taken in respect of it,

and recommendations must be made to the Commissioner accordingly.

(2) The Commissioner may also assess, or require the Office to assess, according to the
criteria set out in subsection (1), any other matter identified by the Commissioner
acting on his or her own initiative or by the Commissioner or the Office in the course
of performing functions under this or any other Act.

22—Action that may be taken

(1) If amatter isassessed asraising a potential issue of corruption in public
administration that could be the subject of a prosecution, the matter must be—

(@ investigated by the Commissioner; or
(b) referred to South Australia Police, the Police Ombudsman (if the issue
concerns a police officer or special constable) or other law enforcement
agency.
(2) If amatter is assessed as raising a potential issue of misconduct or maladministration
in public administration, the matter must be dealt with in 1 of the following ways:

(& the matter may be referred to an inquiry agency and, if the Commissioner
considersit appropriate, the Commissioner may give directions or guidance to
the agency, or exercise the powers of the agency, in respect of the matter; or
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©)

(4)

®)

(6)

(1)

(8)

(b) the matter may be referred to the public authority concerned and, if the
Commissioner considersit appropriate, the Commissioner may give
directions or guidance to the authority in respect of the matter.

If amatter is assessed as raising other issues that should be dealt with by an inquiry
agency, public authority or public officer, the matter must be referred, or the
complainant or reporting agency advised to refer the matter, to the agency, authority
or officer.

If amatter is assessed astrivial, vexatious or frivolous, the matter has previously been
dealt with by an inquiry agency or public authority and there is no reason to reexamine
the matter or there is other good reason why no action should be taken in respect of
the matter, no action need be taken in respect of the matter.

The same matter, or different aspects of the same matter, may be dealt with
contemporaneously under more than 1 subsection.

Example—

A matter that is assessed as raising a potential issue of corruption in public administration
that could be the subject of a prosecution and a potential issue of misconduct or
maladministration in public administration may be dealt with under both subsection (1)
and subsection (2).

A matter may be dealt with under this section even if it is a matter referred to an
inquiry agency or public authority under another Act.

The making of an assessment, and whether action is taken, and what action istaken, in
respect of amatter is at the absolute discretion of the Commissioner and, if an
assessment is modified in the course of dealing with the matter, the Commissioner
may deal with the matter according to the modified assessment.

Subject to any directions of the Commissioner, reasonable steps must be taken to
ensure that a complainant or reporting agency receives an acknowledgement of the
complaint or report and isinformed asto the action, if any, taken in respect of the
matter.

23—Public statements

The Commissioner may make a public statement in connection with a particular
matter if, in the Commissioner's opinion, it is appropriate to do so in the public
interest, having regard to the following:

(@ thebenefitsto an investigation or consideration of a matter under this Act that
might be derived from making the statement;

(b) therisk of prejudicing the reputation of a person by making the statement;

(c) whether the statement is necessary in order to allay public concern or to
prevent or minimise the risk of prejudice to the reputation of a person;

(d) therisk of adversely affecting a potential prosecution.

20
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Subdivision 2—Investigation of corruption

24—Standard operating procedur es

(1) The Commissioner must prepare standard operating procedures governing the exercise
of powers by investigators for the purposes of an investigation into corruption in
public administration.

(2) The standard operating procedures must—

(& include provisions designed to ensure that personsin relation to whom
powers are to be exercised under this Act are provided with appropriate
information about their rights, obligations and liabilities under this Act; and

(b) bemade available free of charge on the Internet, and at premises established
for the receipt of complaints or reports by the Office, for inspection by
members of the public.

(3) Contravention of the operating procedures constitutes a ground for suspending,
dismissing or taking other disciplinary action against the investigator (but the validity
of the exercise of a power cannot be questioned on the ground of contravention of the
operating procedures).

25—M anagement of investigation

(1) If the Commissioner decides to investigate a potential issue of corruption in public
administration, the Commissioner must oversee the investigation.

(2) The Commissioner—

(& may determine to head the investigation himself or herself or appoint the
Deputy Commissioner or an examiner to head the investigation and report to
the Commissioner; and

(b) may appoint 1 or more legal practitionersto assist as counsel in relation to the
investigation.

26—Production of statement of infor mation

For the purposes of an investigation into corruption in public administration, the
person heading the investigation may, by written notice, require a public authority or
public officer to produce a written statement of information about a specified matter
within a specified period and in a specified form, verified if the person so requires by
statutory declaration.

27—Examination and production of documents and other things

(1) Anexamination may be conducted for the purposes of an investigation into corruption
in public administration as set out in Schedule 2.

(2) A person may be required to produce a document or thing for the purposes of an
investigation into corruption in public administration as set out in Schedule 2.
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28—Power to require person to disclose identity

For the purposes of an investigation into corruption in public administration, an
investigator may require a person who the investigator reasonably suspects has
committed, is committing, or is about to commit, a prescribed offence, or may be able
to assist an investigation of a prescribed offence, to state al or any of the person's
personal details and to produce evidence of those details.

29—Enter and sear ch powersunder warrant

D

@

©)

(4)

(®)

(6)

(1)

The Commissioner may, on application by an investigator or on his or her own
initiative, issue a warrant authorising an investigator to enter and search—

(@) aplace occupied or used by an inquiry agency, public authority or public
officer; or

(b) avehicle owned or used by an inquiry agency, public authority or public
officer.

A judge of the Supreme Court may, on application by an investigator, issue a warrant
authorising an investigator to enter and search—

(&) aprivate place or private vehicle that is reasonably suspected of being, or
having been, used for or in connection with a prescribed offence; or

(b) aprivate place or private vehicle in which it is reasonably suspected there
may be records relating to a prescribed offence or anything that has been used
in, or may constitute evidence of, a prescribed offence.

A warrant may only be issued if the Commissioner or the judge is satisfied that the
warrant is reasonably required in the circumstances for the purposes of an
investigation into a potential issue of corruption in public administration.

An application for awarrant may be made personally or, if, in the opinion of the
applicant, the warrant is urgently required and there is not enough time to lodge a
written application and attend in person, by fax, email or telephone in accordance with
practices and procedures prescribed, in the case of an application to the
Commissioner, by the regulations and, in the case of an application to ajudge of the
Supreme Court, by rules of the court.

The grounds of an application for awarrant must be verified—
(@) if the application is made to the Commissioner—by statutory declaration; or
(b) if the application is made to a judge of the Supreme Court—nby affidavit.

A warrant must—
(8 specify the place or vehicle to which the warrant relates; and

(b) state whether entry is authorised at any time of the day or night or during
specified hours of the day or night.

A warrant authorises an investigator—

(8 toenter and search and, if necessary, use reasonable force to break into or
open—

(i) theplace or vehicle to which the warrant relates; or

22
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(i) part of, or anything in or on, a place or vehicle to which the warrant
relates; and

(b) to give directions with respect to the stopping or movement of avehicle to
which the warrant relates; and

(c) inthe course of executing the warrant—
(i) to take photographs, films or audio, video or other recordings; and

(if) toexamine, copy or take extracts from a document connected with
the investigation or any other investigation into corruption in public
administration; and

(iii) toexamine or test any thing connected with the investigation or any
other investigation into corruption in public administration, or cause
or require it to be examined or tested; and

(iv) if theinvestigator reasonably suspects that a person who is or has
been on or in the place or vehicle has on or about his or her body
evidence of a prescribed offence, to search the person; and

(v) toseize and retain anything that the investigator reasonably suspects
has been used in, or may congtitute evidence of, a prescribed offence,
or issue aretention order in respect of such athing requiring that it
not be removed or interfered with without the approval of an
investigator; and

(vi) toseizeand retain anything that the investigator reasonably suspects
has been used in, or may constitute evidence of, an offence other
than a prescribed offence, or issue a retention order in respect of such
athing requiring that it not be removed or interfered with without the
approval of an investigator, if the investigator reasonably believes
that it is necessary to do so in order to prevent its concealment, l0ss,
mutilation or destruction or its use in committing such an offence.

(8 Inexecuting awarrant, the investigator may be assisted by such persons as the
investigator considers necessary in the circumstances.

(99 Aninvestigator may require an occupier of aplace or a person apparently in charge of
adocument or thing to give to an investigator, or a person assisting an investigator,
such assistance asis reasonably required by the investigator for the effective execution
of awarrant.

(10) In searching a person under this section, the investigator—
(& may run hisor her hands over the person's outer clothing; and

(b) may require the person to remove a coat, jacket, hat or shoes the person is
wearing, and may run his or her hands over the person's remaining outer
clothing; and

(c) if theinvestigator sees or detects any thing that he or she reasonably suspects
is, or contains, evidence of a prescribed offence, may require the person to
surrender that item for inspection; and

(d) may use reasonable force to remove an item from a person if the person does
not comply with arequirement to remove or surrender the item under

paragraph (b) or (c); and
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(11)

(12)

(13)

(14)

(e) may inspect an item that a person has removed or surrendered, or that has
been removed from a person; and

(f)  must conduct the search in a manner that affords, to the extent that the
circumstances of the search permit, reasonable privacy to the person being
searched; and

(g) must conduct the search as quickly asis reasonably practicable in the
circumstances of the search.

A search must be conducted by a person of the same sex as the person being searched
unlessit is not reasonable or practicable to do so in the circumstances of the search.

A warrant, if not executed at the expiration of 1 month from the date of itsissue, then
expires.

The Supreme Court may make rules of court providing for the Chief Justice to
determine the judge to whom an application is to be made or otherwise regulating
practice and procedure for the purposes of this section.

In this section—

private place means a place other than a place occupied or used by an inquiry agency,
public authority or public officer;

private vehicle means a vehicle other than a vehicle owned or used by an inquiry
agency, public authority or public officer.

30—Seizure and retention order procedures

D

@

©)

A retention order under section 29—

(@ must beintheform of awritten notice given to the owner or person
apparently in control of the thing to which the order relates; and

(b) may bevaried or discharged by further such written notice.

If aretention order isissued, a person who, knowing of the order, removes or
interferes with the thing to which the order relates without the approval of the
Commissioner or an investigator before the thing is dealt with under this section or the
retention order discharged is guilty of an offence.

Maximum penalty: $5 000.

Subject to this section, if any thing has been seized or made the subject of aretention
order under section 29, the following provisions apply:

(@ thething must, if it has been seized, be held pending proceedings for an
offence related to the thing seized, unless the Commissioner, on application,
authorises its release to the person from whom it was seized, or to a person
who had legal title to it at the time of its seizure, subject to such conditions as
the Commissioner thinksfit (including conditions as to the giving of security
for satisfaction of an order under paragraph (b)(ii));

(b) if proceedings for an offence relating to the thing are instituted within the
designated period after its seizure or the issuing of the retention order and the
defendant is convicted or found guilty of the offence, the court may—

(i) order that it be forfeited to the Crown; or

24
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(if) if it has been released pursuant to paragraph (a) or is the subject of a
retention order—order that it be forfeited to the Crown or that the
person to whom it was released or the defendant pay to the
Attorney-General an amount equal to its market value at the time of
its seizure as the court thinks fit;

(i) proceedings are not instituted for an offence relating to the thing
within the designated period after its seizure or the issuing of the
retention order; or

(i)  proceedings have been so instituted and—
(A) thedefendant isfound not guilty of the offence; or

(B) thedefendant is convicted or found guilty of the offence but
no order for forfeiture is made under paragraph (b),

then—

(iii) inthe case of athing seized—the person from whom the thing was
seized, or aperson with legal title to it, is entitled to recover from the
Commissioner (if necessary, by action in acourt of competent
jurisdiction) the thing itself, or if it has been damaged or destroyed,
compensation of an amount equal to its market value at the time of
its seizure; or

(iv) inthe case of athing subject to aretention order—the order is
discharged.

(4) Inthissection—

designated period means 6 months or such longer period as ajudge of the Supreme
Court may, on application by the Commissioner, allow.

31—Obstruction

(1) A person must not—

@
(b)
(©

(d)

(€)

refuse or fail to provide a statement of information as required by the person
heading an investigation; or

include information in a statement of information knowing that it isfalse or
misleading in amateria particular; or

without lawful excuse, refuse or fail to comply with a requirement or
direction of an investigator under this Act; or

alter, destroy, conceal or fabricate a document or other thing knowing that it
isorislikely to be required by an investigator performing functions under
this Act; or

otherwise hinder or obstruct an investigator, or a person assisting an
investigator, in the performance of his or her functions.

Maximum penalty: $10 000 or imprisonment for 2 years.
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(2) Aninvestigator may arrest a person without warrant if the investigator reasonably
suspects that the person has committed, is committing, or is about to commit, an
offence against subsection (1) and—

(& whenrequired to do so by an investigator the person failed to state truthfully
his or her personal details or to produce true evidence of those details; or

(b) theinvestigator has reasonable grounds for believing that the person would, if

not arrested—
(i) fail to attend court in answer to a summons issued in respect of the
offence; or

(i) continue the offence or repeat the offence; or
(iii) ater, destroy, conceal or fabricate evidence relating to the offence; or

(iv) intimidate, harass, threaten or interfere with a person who may
provide or produce evidence of the offence.

(3 On arresting a person under this section, the investigator must immediately deliver the
person, or cause the person to be delivered, into the custody of a police officer (and
the person will, for the purposes of any other law, then be taken to have been
apprehended by the police officer without warrant).

32—L imiting action by other agencies and authorities

(1) The Commissioner may, by written notice, require a South Australian law
enforcement agency, inquiry agency or public authority to refrain from taking action,
in respect of a particular matter being investigated by the Commissioner under this
Act or to conduct ajoint investigation with the Commissioner in respect of a particular
matter (and the agency or authority must comply with the requirement even if the
agency or authority is otherwise required or authorised to take action under another
Act).

(2) The notice must specify the period for which it isto apply and set out details of the
action that is not to be taken or the requirements governing any joint investigation.

(3 The Commissioner must consider any comments of the agency or authority with
respect to the terms of the notice.

33—Injunction to refrain from conduct pending investigation

(1) The Supreme Court may, on application made by the Commissioner (in a case where
section 32 does not apply or the Commissioner does not consider it appropriate to
issue a notice under that section), grant an injunction restraining a person from
engaging in conduct that is the subject of, or affects the subject matter of, an
investigation or proposed investigation by the Commissioner.

(2) The Supreme Court must not grant an injunction under this section unlessit is
satisfied—
(@ that the conduct sought to be restrained is likely to impede the investigation
or proposed investigation; or
(b) thatitisnecessary in the public interest to do so.

(3 The Supreme Court cannot require the Commissioner to give an undertaking as to
damages as a condition of the granting of an injunction under this section.
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34—Pr osecutions and disciplinary action

On completing an investigation or at any time during an investigation, the
Commissioner may do either or both of the following:

(8 refer amatter to the relevant law enforcement agency for further investigation
and potential prosecution;

(b) refer amatter to a public authority for further investigation and potential
disciplinary action against a public officer for whom the authority is
responsible.

Subdivision 3—Referral of misconduct or maladministration

35—Referral to inquiry agency

(1) The Commissioner may not refer a matter to an inquiry agency except after
consultation with the agency and after taking into consideration the views of the

agency.

(2) If amatter raising potential issues of misconduct or maladministration in public
administration is referred to an inquiry agency, the directions or guidance that may be
given to the agency by the Commissioner include (without limitation)—

(8 arequirement that the agency submit areport or reports on action taken in
respect of the matter as set out in the directions; and

(b) arecommendation asto the action that should be taken by the agency and the
period within which it should be taken.

(3) If the matter has been previously referred to the inquiry agency under an Act, the
Commissioner must take that into account in formulating the directions or guidance.

(4) The Commissioner may disclose to the inquiry agency information that the
Commissioner hasin respect of the matter.

(5) If the Commissioner decides to exercise the powers of an inquiry agency in respect of
amatter referred to the inquiry agency—

(@ the Commissioner must notify the agency inwriting; and
(b) theagency must refrain from taking action in respect of the matter; and

(c) theCommissioner has al the functions and powers of the agency asif the
Commissioner constituted the agency; and

(d) the Commissioner is bound by any Act governing the performance of the
functions or the exercise of the powers by the agency; and

(e) areferenceto the agency inany Act will be taken to include areference to the
Commissioner; and

(f) the Commissioner must inform the agency of the outcome of the matter.
(6) The Commissioner may at any time—
(8 revokeareferra to aninquiry agency; or

(b) revokeor vary directions or guidance given to an inquiry agency or give
further directions or guidance; or
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()

(8)

9)

(10)

(c) withdraw from exercising the powers of an inquiry agency or decide to
exercise such powers,

as the Commissioner seesfit.

If the Commissioner is not satisfied that an inquiry agency has duly and properly
taken action in relation to a matter referred by the Commissioner, the Commissioner
must inform the agency of the grounds of the Commissioner's dissatisfaction and give
the agency an opportunity to comment within a specified time.

If, after considering any comments received from the inquiry agency within the
specified time, the Commissioner is still not satisfied, the Commissioner may submit a
report to the Minister responsible for the agency setting out the grounds of
dissatisfaction, together with any comments from the agency.

If, after considering any comments received from the Minister responsible for the
inquiry agency within 21 days after the report was submitted to the Minister, the
Commissioner is still not satisfied, the Commissioner may provide to the President of
the Legidative Council and the Speaker of the House of Assembly areport setting out
the grounds of dissatisfaction.

The President of the Legidlative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

36—Referral to public authority

D

@

©)

(4)
®)

(6)

The Commissioner may not refer a matter to a public authority except after
consultation with the authority and after taking into consideration the views of the
authority.

If amatter raising potential issues of misconduct or maladministration in public
administration is referred to a public authority, the directions or guidance that may be
given to the authority by the Commissioner include (without limitation)—

(& arequirement that the authority submit areport or reports on action taken in
respect of the matter as set out in the directions; and

(b) arecommendation asto the action that should be taken by the authority and
the period within which it should be taken.

The Commissioner may not give directions to the Governor or ajudicia officer or to
the Attorney-Genera in relation to a matter concerning the Governor or ajudicial
officer.

The Commissioner may disclose to the public authority information that the
Commissioner has in respect of the matter.

The Commissioner may revoke or vary directions or guidance given to a public
authority or give further directions or guidance, as the Commissioner seesfit.

If the Commissioner is not satisfied that a public authority has duly and properly taken
action in relation to a matter referred by the Commissioner, the Commissioner must
inform the authority of the grounds of the Commissioner's dissatisfaction and give the
authority an opportunity to comment within a specified time.

28
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()

(8)

©)

If, after considering any comments received from the public authority within the
specified time, the Commissioner is still not satisfied, the Commissioner may submit a
report to the Minister responsible for the authority setting out the grounds of
dissatisfaction, together with any comments from the authority.

If, after considering any comments received from the Minister responsible for the
public authority within 21 days after the report was submitted to the Minister, the
Commissioner is still not satisfied, the Commissioner may provide to the President of
the Legidative Council and the Speaker of the House of Assembly areport setting out
the grounds of dissatisfaction.

The President of the Legislative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

Subdivision 4—Request for Auditor-General to examine accounts

37—Request for Auditor-General to examine accounts

The Commissioner may, if the Commissioner considers it appropriate in respect of
any matter subject to an assessment, investigation or referral under this Act, request
the Auditor-General to conduct an examination of accounts under the Public Finance
and Audit Act 1987.

Divison 3—Evaluation of agency or authority practices

38—Evaluation of practices, policies and procedures

)

@
©)

(4)

If, in performing the Commissioner's functions, the Commissioner decides to evaluate
the practices, policies and procedures of an inquiry agency or public authority, the
Commissioner must inform the agency or authority as to the nature and timing of the
evaluation.

An inquiry agency or public authority must assist the Commissioner in the conduct of
the evaluation as requested by the Commissioner.

The Commissioner must prepare areport of the evaluation and provide a copy to the
President of the Legidative Council and the Speaker of the House of Assembly.

The President of the Legidative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

Divison 4—Recommendations and reports by Commissioner

39—Recommendations

)

On conducting an evaluation or in response to issues observed by the Commissioner in
the course of an investigation or the handling of a matter referred to an inquiry agency
or public authority, the Commissioner may recommend to an inquiry agency or public
authority that the agency or authority—

(8 change practices, policies or proceduresin a specified way or review
practices, policies or procedures to achieve specified outcomes; or

HA GP 158-B OPC 162 29


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Public%20Finance%20and%20Audit%20Act%201987
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Public%20Finance%20and%20Audit%20Act%201987

10

15

20

25

30

35

Independent Commissioner Against Corruption Bill 2012
Part 4—Procedures and powers
Division 4—Recommendations and reports by Commissioner

@

©)

(4)

©)

(6)

(1)

(b) conduct, or participate in, specified educationa programs or educational
programs designed to achieve specified outcomes.

The Commissioner must prepare a report containing the recommendations and provide
acopy to the President of the Legidative Council and the Speaker of the House of
Assembly.

The President of the Legidlative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

If the Commissioner is not satisfied that an inquiry agency or public authority has
complied with the recommendations of the Commissioner, the Commissioner must
inform the agency or authority of the grounds of the Commissioner's dissatisfaction
and give the agency or authority an opportunity to comment within a specified time.

If, after considering any comments received from the inquiry agency or public
authority within the specified time, the Commissioner is still not satisfied, the
Commissioner may submit areport to the Minister responsible for the agency or
authority setting out the grounds of dissatisfaction, together with any comments from
the agency or authority.

If, after considering any comments received from the Minister responsible for the
inquiry agency or public authority within 21 days after the report was submitted to the
Minister, the Commissioner is still not satisfied, the Commissioner may provide to the
President of the Legislative Council and the Speaker of the House of Assembly a
report setting out the grounds of dissatisfaction.

The President of the Legidlative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

40—Reports

D

@

©)

The Commissioner may prepare a report setting out—

(@ recommendations, formulated in the course of the performance of the
Commissioner's functions, for the amendment or repeal of alaw; or

(b) other matters arising in the course of the performance of the Commissioner's
functions (but not identifying or about a particular matter subject to
assessment, investigation or referral under this Act) that the Commissioner
considersto be in the public interest to disclose.

A copy of the report must be provided to the Attorney-General, the President of the
Legidative Council and the Speaker of the House of Assembly.

The President of the Legislative Council and the Speaker of the House of Assembly
must, on the first sitting day after 28 days (or such shorter number of days asthe
Attorney-General approves) have passed after receiving areport, lay it before their
respective Houses.

30
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Division 5—Miscellaneous

41—Proceedings before judicial body or charge of offence does not inhibit
per formance of functions

The Commissioner, the Deputy Commissioner, an examiner or an investigator may
perform functions or exercise powersin respect of a particular matter despite
proceedings that may be before ajudicial body or the fact that a person has been
charged with an offence but, in that case, the Commissioner, Deputy Commissioner,
examiner or investigator must endeavour to avoid, as far as practicable, prejudice to
any person affected by the proceedings.

42—Public authority to assist with compliance by public officers

(1) A public authority must assist the public officers for whom it is responsible to comply
with requirements and directions of the Commissioner, the Deputy Commissioner, an
examiner or an investigator under this Act and, in particular, regard compliance as an
official duty that may be performed during normal working hours.

(2) If apublic officer attends at a place at the direction, or as reasonably required by a
direction, of the Commissioner, the Deputy Commissioner, an examiner or an
investigator under this Act, the officer—

(@ will betaken not to be absent from work for the period for which the officer's
attendance is required; and

(b) will, if attendance necessitates the absence of the officer from the officer's
usual place of employment, be entitled to be reimbursed from the funds of the
public authority responsible for the officer for expensesin respect of travel,
accommodation and meals in accordance with rates determined by the
Commissioner.

Part 5—Accountability

43—Commissioner'sannual report

(1) The Commissioner must, before 30 September in each year, prepare areport on the
operations of the Commissioner and the Office.

(2) Thereport must—
(@ relatetothefinancia year preceding the making of the report; and
(b) describe—

(i) the number and general nature of complaints and reports received by
the Office; and

(i)  the number and general nature of matters investigated by the
Commissioner; and

(iii)  the number of warrants issued by the Commissioner and by judges of
the Supreme Court; and

(iv) the number of examinations conducted; and
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©)

(4)

(v) theextent to which investigations have resulted in prosecutions or
disciplinary action; and

(vi) thenumber and general nature of matters referred for investigation to
the Commissioner of Police, the Police Ombudsman or other law
enforcement agency; and

(vii) the number and general nature of occasions on which public
statements have been made by the Commissioner; and

(viii) the number and general nature of matters referred to an inquiry
agency or public authority; and

(ix) the number and general nature of directions or guidance given by the
Commissioner in referring matters; and

(x) the number and general nature of the occasions on which the
Commissioner exercised the powers of an inquiry agency in respect
of areferred matter; and

(xi) the number and general nature of requests for examinations of
accounts by the Auditor-General; and

(xii) the number and general nature of recommendations made to an
inquiry agency or public authority by the Commissioner; and

(xiii) the number and general nature of reports made to the
Attorney-General, President of the Legislative Council or Speaker of
the House of Assembly; and

(xiv) adescription of the activities carried out in relation to its evaluation
and educational functions; and

(c) dea with any other matters stipulated by the regulations.

A copy of the report must be delivered to the President of the Legislative Council and
the Speaker of the House of Assembly.

The President of the Legidative Council and the Speaker of the House of Assembly
must, on the first sitting day after receiving areport, lay it before their respective
Houses.

44—Annual review of exercise of powers

D

@

©)

(4)

The Attorney-General must, before the end of each financial year, appoint a person
who would be eligible for appointment as the Commissioner to conduct areview to
determine whether powers under this Act were exercised in an appropriate manner
during the financial year.

The Commissioner must ensure that a person appointed to conduct areview is
provided with such information as he or she may require for the purpose of conducting
thereview.

A report on areview must be presented to the Attorney-General on or before
30 September in each year.

The Attorney-General must, within 12 sitting days after receipt of the report, cause
copies of the report to be laid before each House of Parliament.

32
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45—Crimeand Corruption Policy Review Committee

The Commissioner must ensure that a copy of each annual report and other public
report prepared by the Commissioner under this Act is promptly delivered to the
Crime and Corruption Policy Review Committee established under the Parliamentary
Committees Act 1991.

46—Commissioner'swebsite

The Commissioner must maintain a website for the purposes of this Act and include
onit—
(@ information about the educational programs conducted or facilitated by the
Commissioner; and

(b) information about the evaluations of practices, policies and procedures of
inquiry agencies and public authorities conducted by the Commissioner; and

(c) information about the other functions of the Commissioner and the Office;
and

(d) the Commissioner's standard operating procedures; and
(e) thereports prepared under section 39; and

(f) thereports prepared under section 40; and

(g) the Commissioner'sannual reports; and

(h) thereports on reviews under section 44; and

(i) information designed to assist in preventing or minimising corruption,
misconduct and maladministration in public administration or other material,
as considered appropriate by the Commissioner.

47—Provision of information to Attorney-General

(1) The Commissioner must keep the Attorney-General informed of the general conduct
of the functions of the Commissioner and the Office and, if the Attorney-General so
requests, provide information to the Attorney-General relevant to the performance of
the functions of the Commissioner or the Office (but not information identifying or
about a particular matter subject to assessment, investigation or referral under this
Act).

(2) However, if the Commissioner is of the opinion that to provide information as
requested by the Attorney-General would compromise the proper performance of the
Commissioner's functions, the Commissioner may instead provide to the Governor a
detailed written explanation of the reasons for the Commissioner's opinion.

Part 6—M iscellaneous

48—No obligation on personsto maintain secrecy

No obligation to maintain secrecy or other restriction on the disclosure of information
applies for the purposes of acomplaint, report or investigation under this Act, except
an obligation or restriction designed to keep the identity of an informant secret.

HA GP 158-B OPC 162 33


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Parliamentary%20Committees%20Act%201991
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Parliamentary%20Committees%20Act%201991

10

15

20

25

30

35

40

Independent Commissioner Against Corruption Bill 2012
Part 6—Miscellaneous

49—Arrangementsfor provision of information by Commissioner of Police
and Police Ombudsman

The Commissioner of Police and the Police Ombudsman are to enter into
arrangements with the Commissioner under which the Commissioner, the Deputy
Commissioner, examiners and investigators are given access to confidential
information and databases for the purposes of investigations under this Act and for
appropriate protection of the confidentiality of the information accessed.

50—Commissioner and staff to be regarded aslaw enforcement body

The Commissioner and members of the staff of the Commissioner are, for the
purposes of any other Act, to be regarded as a body established for law enforcement
purposes (however described).

51—Impersonation of Commissioner, Deputy Commissioner, examiner or
investigator

A person must not falsely represent, by words or conduct, that he or sheisthe
Commissioner, the Deputy Commissioner, an examiner or an investigator.

Maximum penalty: $5 000 or imprisonment for 1 year.

52—Confidentiality

(1) A person must not, directly or indirectly, disclose information obtained in the course
of the administration of this Act in connection with a matter that forms or isthe
subject of a complaint, report, assessment, investigation, referral or evaluation under
this Act except—

(8 for the purposes of the administration or enforcement of this Act; or

(b) for the purposes of acriminal proceeding or a proceeding for the imposition
of apenalty; or

(c) for the performance of the functions of the Commissioner under another Act;
or

(d) asotherwiserequired or authorised by this Act.
Maximum penalty: $10 000 or imprisonment for 2 years.

(2) The Commissioner may, asthe Commissioner considers appropriate, provide, or
authorise the provision of, information connected with a matter that is the subject of a
complaint, report, assessment, investigation, referral or evaluation under this Act to—

(& aperson who makes acomplaint or report to the Office; or
(b) apersonwho isthe subject of acomplaint, report or investigation; or

(c) apersonwho isrequired by the Commissioner or an investigator to answer a
guestion, produce a document or other thing or provide a copy of a document
or a statement of information; or

(d) aninquiry agency, public authority or public officer; or
(e) alaw enforcement agency; or

(f) aMinister; or

(g) theAuditor-General; or
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©)

(4)

©)

(6)

(h) alega or technical expert from whom advice is sought in the course of an
investigation; or

(i) aperson conducting areview under Part 5; or
(1) any other person of aclass prescribed by the regulations.

Without limiting the matters to which the Commissioner may haveregard in
determining whether it is appropriate to provide or authorise the provision of
information under subsection (2), it is intended that the Commissioner have regard to
whether that action may assist in the prevention of the commission of an offence
constituting or involving corruption.

Information connected with a matter that is the subject of acomplaint, report,
assessment, investigation, referral or evaluation under this Act provided by the
Commissioner or on the authorisation of the Commissioner will be taken to be
provided on the understanding that the information is confidential unless the person to
whom the information is provided isinformed in writing to the contrary.

Information obtained by a person present when information or evidence is being given
before the Commissioner, the Deputy Commissioner, an examiner or an investigator
under this Act will be taken to be provided by the Commissioner to the person on the
understanding that the information is confidential unless the person isinformed by the
Commissioner in writing to the contrary.

If the Commissioner provides, or authorises the provision of, information to a person
on the understanding that the information is confidential, that person, and any person
or employee under the control of the person, is subject to the same rights, privileges,
obligations and liabilities under this section asif the person obtained the information
in the course of the administration of this Act.

53—Proceedingsto be heard in private

)

)

Subject to an order of the court or judicial officer concerned to the contrary,
proceedings for an application for awarrant or injunction under this Act, proceedings
for contempt of the Commissioner and other proceedings under this Act (other than
for an offence) must be heard in private.

Proceedings for an offence against this Act must be heard in private if a public hearing
may prejudice an investigation under this Act or unduly prejudice the reputation of a
person other than the defendant.

54—Publication of information and evidence

A person must not, except as authorised by the Commissioner, publish, or cause to be
published—

(8 information tending to suggest that a particular person is, has been, may be,
or may have been, the subject of a complaint, report, assessment,
investigation or referral under this Act; or

(b) information that might enable a person who has made a complaint or report
under this Act to be identified or located; or

(c) thefact that a person has made or may be about to make a complaint or report
under this Act; or
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(d) information that might enable a person who has given or may be about to give
information or other evidence under this Act to be identified or located, or

(e) thefact that a person has given or may be about to give information or other
evidence under this Act; or

(f) any other information or evidence publication of which is prohibited by the
Commissioner.

Maximum penalty: $5 000 or imprisonment for 1 year.

55—Victimisation

)

)

©)

(4)

®)

A person who causes detriment to another on the ground, or substantially on the
ground, that the other person or athird person has made or intends to make a
complaint or report under this Act or has provided, or intends to provide, information
or other assistance to the Commissioner in connection with an investigation under this
Act commits an act of victimisation.

Causing detriment on the ground that a person—
(@ hasmade afalse dlegation; or
(b) hasnot acted in good faith,
does not constitute an act of victimisation.
An act of victimisation under this Act may be dealt with—
(8 asatort; or
(b) asif it were an act of victimisation under the Equal Opportunity Act 1984,

but, if the victim commences proceedings in a court seeking aremedy in tort, he or
she cannot subsequently lodge a complaint under the Equal Opportunity Act 1984 and,
conversely, if the victim lodges a complaint under that Act, he or she cannot
subsequently commence proceedings in a court seeking aremedy in tort.

If acomplaint alleging an act of victimisation under this Act has been lodged with the
Commissioner for Equal Opportunity and the Commissioner is of the opinion that the
subject matter of the complaint has already been adequately dealt with by a competent
authority, the Commissioner may decline to act on the complaint or to proceed further
with action on the complaint.

In this section—
detriment includes—
(& injury, damage or loss; or
(b) intimidation or harassment; or

(c) discrimination, disadvantage or adverse treatment in relation to a person's
employment; or

(d) threatsof reprisal.

36
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56—Service

Subject to the regulations, a notice or other document required or authorised to be
given to or served on a person under this Act may—

(& begiven to the person personally; or

(b) beleft for the person at the person's place of residence or business with
someone apparently over the age of 16 years; or

(c) beposted to the person at the person's last known place of residence or
business; or

(d) betransmitted by fax or email to afax number or email address provided by
the person (in which case the notice or other document will be taken to have
been given or served at the time of transmission); or

(e) if the personisacompany or registered body within the meaning of the
Corporations Act 2001 of the Commonwealth, be served in accordance with
that Act.

57—Evidence

In proceedings, a certificate apparently executed by the Commissioner certifying asto
amatter relating to—

(@ the appointment of an examiner or investigator; or
(b) adelegation; or

(c) anotice; or

(d) anorder; or

(e) thereceipt or non-receipt of adocument, statement of information or other
thing,

under this Act constitutes proof, in the absence of proof to the contrary, of the matters
so certified.

58—Regulations

(1) The Governor may make such regulations as are contemplated by this Act, or
necessary or expedient for the purposes of this Act.

(2) Without limiting the generality of subsection (1), the regulations may—

(@ make provision for the payment of expenses or other amounts to persons
(other than public officers) required to attend before the Commissioner, the
Deputy Commissioner, an examiner or an investigator, produce a document
or other thing or provide a copy of a document; and

(b) prescribe forms for the purposes of this Act; and

(c) prescribe the manner in which a summons or notice under Schedule 2 isto be
served or given to a person; and

(d) prescribe fines (not exceeding $5 000) for offences against the regulations;
and

(e) beof genera application or vary in their application according to prescribed
factors; and
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(f) provide that a matter or thing in respect of which regulations may be madeis
to be determined according to the discretion of the Commissioner.

59—Review of operation of Act

The Attorney-General must, within 5 years after the commencement of this Act or any
provision of this Act—

(8) cause areport to be prepared on the operation of this Act; and
(b) causeacopy of the report to be laid before each House of Parliament.

Schedule 1—Public officers, public authorities and responsible
Ministers

For the purposes of this Act, the table below lists public officers, the public authorities

responsible for the officers and the Ministers responsible for the public authorities.

Public officers Public authority Minister
Governor Attorney-Genera Premier
a person appointed to an officeby ~ Governor Premier
the Governor Attorney-General

President of the Legidative Council Attorney-General Premier
aMember of the Legidative President of the Legidative Premier

Council (other than the President)  Council

an officer of the Legidlative
Council

a person under the separate control
of the President

amember of the joint parliamentary
service when the President of the
Legidative Council isthe chairman
of the Joint Parliamentary Service
Committee

Speaker of the House of Assembly  Attorney-General Premier

aMember of the House of Speaker of the House of Assembly  Premier
Assembly (other than the Speaker)

an officer of the House of
Assembly

a person under the separate control
of the Speaker

amember of the joint parliamentary
service when the Speaker of the
House of Assembly is the chairman
of the Joint Parliamentary Service
Committee
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Public officers Public authority Minister
the principal officer of ajudicial Attorney-Genera Premier
body

ajudicial officer that constitutes a

judicial body

ajudicia officer (other than a the principa officer of thejudicial Premier

judicial officer who is the principal
officer of ajudicial body or who
congtitutes ajudicial body)

body of which the judicial officer is

amember

Attorney-General

amember of the staff of the State
Courts Administration Council

State Courts Administration
Council

Attorney-Genera

a person who constitutes a statutory
authority or who is a statutory
office holder

the Minister responsible for the
administration of the Act under
which the statutory authority is
congtituted or the statutory office
holder is appointed

Premier

aperson who is amember of the
governing body of, a statutory
authority

an officer or employee of a
statutory authority or statutory
office holder or aPublic Service
employee assigned to assist the
statutory authority or statutory
office holder

the statutory authority or statutory
office holder

the Minister responsible for the
administration of the Act
constituting the statutory
authority or statutory office
holder

amember of alocal government
body

the local government body

the Minister responsible for the
administration of the Local

. Government Act 1999
an officer or employee of alocal
government body
the chief executive of an the Minister responsible for the Premier

administrative unit of the Public
Service

administrative unit

a Public Service employee (other
than a chief executive)

the chief executive of the
administrative unit of the Public
Service in which the employeeis
employed

the Minister responsible for the
administrative unit

apolice officer

Commissioner of Police

the Minister responsible for the
administration of the Police
Act 1998

a protective security officer
appointed under the Protective
Security Act 2007

Commissioner of Police

the Minister responsible for the
administration of the Protective
Security Act 2007

an officer or employee appointed
by the employing authority under
the Education Act 1972

the employing authority under the
Education Act 1972

the Minister responsible for the
administration of the Education
Act 1972
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Schedule 1—Public officers, public authorities and responsible Ministers

Public officers

Public authority

Minister

an officer or employee appointed
by the employing authority under
the Technical and Further
Education Act 1975

the employing authority under the
Technical and Further Education
Act 1975

the Minister responsible for the
administration of the Technical
and Further Education Act 1975

a person appointed by the Premier
under the Public Sector Act 2009

Premier

Attorney-Genera

a person appointed by the Minister
under the Public Sector Act 2009

the Minister responsible for the
administration of the Public Sector
Act 2009

Premier

any other public sector employee

the public sector agency that
employs the employee

if the public sector agency isthe
Premier, the Attorney-General

if the public sector agency isa
Minister other than the Premier,
the Premier

in any other case, the Minister
responsible for the public sector
agency or the Premier

a person to whom afunction or
power of apublic authority or a
public officer is delegated in
accordance with an Act

the public authority or the public

authority responsible for the public

officer (asthe case requires)

if the public authority isthe
Premier, the Attorney-General

if the public authority isa
Minister other than the Premier,
the Premier

in any other case, the Minister
responsible for the public
authority

aperson whois, in accordance with
an Act, assisting apublic officer in

the enforcement of the Act

the public authority responsible for

the public officer

the Minister responsible for the
public authority

a person performing contract work

for apublic authority or the Crown

if thework is performed for a
public authority, the public
authority or, in any other case, the
Premier

the Minister responsible for the
public authority

a person declared by regulation to
be apublic officer

the person declared by regulation to

be the public authority responsible
for the public officer

the Minister declared by
regulation to be responsible for
the public authority and its
public officers

Schedule 2—Examination and production of documents and

other things

1—Interpretation
In this Schedule—
examiner means—
@
(b)

the Commissioner; or

the Deputy Commissioner; or
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(c) anexaminer appointed by the Commissioner;
official matter means any of the following (whether past, present or contingent):
(& aninvestigation into corruption in public administration;
(b) anexamination held by an examiner;
(c) court proceedings.

2—Examinations

An examiner may conduct an examination for the purposes of an investigation into
corruption in public administration.

3—Conduct of examination

(1) Anexaminer may regulate the conduct of proceedings at an examination as the
examiner thinks fit.

(2) At an examination before an examiner—
(8 aperson giving evidence may be represented by alegal practitioner; and

(b) if, by reason of the existence of special circumstances, the examiner consents
to aperson who is not giving evidence being represented by alegal
practitioner—the person may be so represented.

(3 Anexamination before an examiner must be held in private and the examiner may
give directions as to the persons who may be present during the examination or a part
of the examination.

(4) Nothing in adirection given by the examiner under subclause (3) prevents the
presence, when evidence is being taken at an examination before the examiner, of—

(&) aperson representing the person giving evidence; or

(b) aperson representing, in accordance with subclause (2), a person who, by
reason of adirection given by the examiner under subclause (3), is entitled to
be present.

(5) If an examination before an examiner is being held, a person (other than a member of
the staff of the Commissioner approved by the examiner) must not be present at the
examination unless the person is entitled to be present by reason of a direction given
by the examiner under subclause (3) or by reason of subclause (4).

(6) At an examination before an examiner—

(8 counsel assisting the examiner generaly or in relation to the matter to which
the investigation relates; or

(b) any person authorised by the examiner to appear before the examiner at the
examination; or

(c) any lega practitioner representing a person at the examination in accordance
with subclause (2),

may, so far as the examiner thinks appropriate, examine or cross-examine any witness
on any matter that the examiner considers relevant to the investigation or any other
investigation.
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()

(8)

9)

(10)

(11)

(12)

(13)

(14

If a person (other than a member of the staff of the Commissioner) is present at an
examination before an examiner while another person (the witness) is giving evidence
at the examination, the examiner must—

(8 inform the witness that the person is present; and
(b) givethe witness an opportunity to comment on the presence of the person.

A person does not cease to be entitled to be present at an examination before an
examiner or part of such an examination if—

(@ the examiner failsto comply with subclause (7); or

(b) awitness comments adversely on the presence of the person under
subclause (7)(b).

An examiner may direct that—
(@ any evidence given before the examiner; or

(b) the contents of any document, or a description of any thing, produced to the
examiner; or

(c) any information that might enable a person who has given evidence before
the examiner to be identified; or

(d) thefact that any person has given or may be about to give evidence at an
examination,

must not be published, or must not be published except in such manner, and to such
persons, as the examiner specifies.

The examiner must give such adirection if the failure to do so might prejudice the
safety or reputation of a person or prejudice the fair trial of a person who has been, or
may be, charged with an offence.

Subject to subclause (12), the Commissioner may, in writing, vary or revoke a
direction under subclause (9).

The Commissioner must not vary or revoke adirection if to do so might prejudice the
safety or reputation of a person or prejudice the fair trial of a person who has been or
may be charged with an offence.

If—
(@ aperson has been charged with an offence; and

(b) thecourt considersthat it may be desirable in the interests of justice that
particular evidence given before an examiner, being evidence in relation to
which the examiner has given adirection under subclause (9), be made
available to the person or to alegal practitioner representing the person,

the court may give to the examiner or to the Commissioner a certificate to that effect
and, if the court does so, the examiner or the Commissioner, as the case may be, must
make the evidence available to the court.

If—

(@ the examiner or the Commissioner makes evidence availableto acourt in
accordance with subclause (13); and

42
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(15

(16)

(b) the court, after examining the evidence, is satisfied that the interests of justice
SO require,

the court may make the evidence available to the person charged with the offence
concerned or to alegal practitioner representing the person.

A person who—
(8) ispresent at an examination in contravention of subclause (5); or
(b) makes apublication in contravention of a direction given under subclause (9),

isguilty of an offence.
Maximum penalty: $5 000 or imprisonment for 1 year.

At the conclusion of an examination held by an examiner, the examiner must give the
person heading the investigation—

(@ arecord of the proceedings of the examination; and

(b) any documents or other things given to the examiner at, or in connection with,
the examination.

4—Power to summon witnesses and take evidence

D

@

©)
(4)

®)

(6)

(1)

An examiner may summon a person to appear before the examiner at an examination
to give evidence and to produce such documents or other things (if any) as are referred
to in the summons.

Before issuing a summons under subclause (1), the examiner must be satisfied that it
isreasonable in all the circumstances to do so.

The examiner must also record in writing the reasons for the issue of the summons.

A summons under subclause (1) requiring a person to appear before an examiner at an
examination must, unless the examiner issuing the summonsis satisfied that, in the
particular circumstances of the investigation to which the examination relates, it
would prejudice the effectiveness of the investigation for the summonsto do so, set
out, so far asis reasonably practicable, the general nature of the mattersin relation to
which the examiner intends to question the person, but nothing in this subclause
prevents the examiner from questioning the person in relation to any matter that
relates to an investigation into corruption in public administration.

The examiner who is holding an examination may require a person appearing at the
examination to produce a document or other thing.

An examiner may, at an examination, take evidence on oath or affirmation and for that
purpose—

(@ theexaminer may require a person appearing at the examination to give
evidence either to take an oath or to make an affirmation in aform approved
by the examiner; and

(b) theexaminer, or aperson who isamember of the staff of the Commissioner
authorised for the purpose by the Commissioner, may administer an oath or
affirmation to a person so appearing at the examination.

The powers conferred by this clause are not exercisable except for the purposes of an
investigation into corruption in public administration.
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5—Power to obtain documents

D

)

©)
(4)

(®)

(6)

An examiner may, by notice in writing served on a person, require the person—

(8 toattend, at atime and place specified in the notice, before a person specified
in the notice, being the examiner or a member of the staff of the
Commissioner; and

(b) to produce at that time and place to the person so specified a document or
other thing specified in the notice, being a document or other thing that is
relevant to an investigation into corruption in public administration.

Before issuing a notice under subclause (1), the examiner must be satisfied that it is
reasonable in all the circumstances to do so.

The examiner must also record in writing the reasons for the issue of the notice.

A notice may be issued under this clause in relation to an investigation into corruption
in public administration, whether or not an examination before an examiner is being
held for the purposes of the investigation.

A person must not refuse or fail to comply with a notice served on the person under
this clause.

Maximum penalty: $20 000 or imprisonment for 4 years.

The provisions of clause 8(3) to (6) apply in relation to a person who is required to
produce a document or thing by a notice served on him or her under this clause in the
same manner as they apply in relation to a person who is required to produce a
document or thing at an examination before an examiner.

6—Disclosur e of summons or notice may be prohibited

(1) Theexaminer issuing a summons under clause 4 or a notice under clause 5 must, or
may, as provided in subclause (2), include in it anotation to the effect that disclosure
of information about the summons or notice, or any official matter connected with it,
is prohibited except in the circumstances, if any, specified in the notation.

(2) A notation must not be included in the summons or notice except as follows:

(@ theexaminer must include the notation if satisfied that failure to do so would
reasonably be expected to prejudice—
(i) thesafety or reputation of a person; or
(if) thefair trial of aperson who has been or may be charged with an
offence; or
(iii) the effectiveness of an investigation;
(b) the examiner may include the notation if satisfied that failure to do so might
prejudice—
(i) thesafety or reputation of a person; or
(i) thefair trial of aperson who has been or may be charged with an
offence; or
(iii) the effectiveness of an investigation;
(c) theexaminer may include the notation if satisfied that failure to do so might
otherwise be contrary to the public interest.
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(3) If anotation isincluded in the summons or notice, it must be accompanied by a
written statement setting out the rights and obligations conferred or imposed by
clause 7 on the person who was served with, or otherwise given, the summons or
notice.

(4) If, after the investigation concerned has been concluded—
(& no evidence of an offence has been obtained; or

(b) evidence of an offence or offences has been assembled and the Commissioner
has been advised that no person will be prosecuted; or

(c) evidence of an offence or offences committed by only one person has been
assembled and criminal proceedings have begun against that person; or

(d) evidence of an offence or offences committed by 2 or more persons has been
assembled and—

(i) criminal proceedings have begun against al those persons; or

(if) criminal proceedings have begun against 1 or more of those persons
and the Commissioner has been advised that no other of those
persons will be prosecuted,

all the notations that were included under this clause in any summonses or notices
relating to the operation or investigation are cancelled by this subclause.

(5) If anotation is cancelled by subclause (4), the Commissioner must serve awritten
notice of that fact on each person who was served with, or otherwise given, the
summons or notice containing the notation.

7—Offences of disclosure

(1) A personwho is served with, or otherwise given, a summons or notice containing a
notation made under clause 6 must not disclose—

(8 theexistence of the summons or notice or any information about it; or

(b) theexistence of, or any information about, any official matter connected with
the summons or notice.

Maximum penalty: $5 000 or imprisonment for 1 year.
(2) Subclause (1) does not prevent the person from making a disclosure—
(& inaccordance with the circumstances, if any, specified in the notation; or

(b) toalega practitioner for the purpose of obtaining legal advice or
representation relating to the summons, notice or matter; or

(c) if the personisabody corporate—to an officer or agent of the body corporate
for the purpose of ensuring compliance with the summons or notice; or

(d) if the personisalegal practitioner—for the purpose of obtaining the
agreement of another person under clause 8(3) to the legal practitioner
answering a question or producing a document at an examination before an
examiner; or

(e) toaperson or body for the purpose of determining whether the personis
entitled to obtain an indemnity for legal costs.
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(3) If adisclosure is made to aperson as permitted by subclause (2) or (4), the following
provisions apply:

(& whileheor sheisaperson of akind to whom adisclosure is so permitted to
be made, he or she must not disclose the existence of, or any information
about, the summons or notice, or any official matter connected with it, except
as permitted by subclause (4);

(b) while he or sheisno longer such a person, he or she must not, in any
circumstances, make arecord of, or disclose the existence of, the summons,
notice or matter, or disclose any information about any of them.

Maximum penalty: $5 000 or imprisonment for 1 year.

(4) A person to whom information has been disclosed, as permitted by subclause (2) or
this subclause, may disclose that information—

(a) if the personisan officer or agent of abody corporate referred toin
subclause (2)(c)—

(i) toanother officer or agent of the body corporate for the purpose of
ensuring compliance with the summons or notice; or

(i) toalegal practitioner for the purpose of obtaining legal advice or
representation relating to the summons, notice or matter; or

(b) if the personisalegal practitioner—for the purpose of giving legal advice, or
making representations, relating to the summons, notice or matter.

(5) Thisclause ceasesto apply to a summons or notice after—

(@ the notation contained in the summons or notice is cancelled by clause 6(4);
or

(b) 5yearselapse after the issue of the summons or notice, whichever is sooner.

(6) A referencein this clause to disclosing something’ s existence includes disclosing
information from which a person could reasonably be expected to infer its existence.

8—Failure of witnessesto attend and answer questions

(1) A person served, as prescribed, with a summons to appear as awitness at an
examination before an examiner must not—

(@) fail to attend as required by the summons; or

(b) fail to attend from day to day unless excused, or released from further
attendance, by the examiner.

Maximum penalty: $20 000 or imprisonment for 4 years.
(2) A person appearing as awitness at an examination before an examiner must not—

(& whenrequired pursuant to clause 4 either to take an oath or make an
affirmation—refuse or fail to comply with the requirement; or

(b) refuseor fail to answer a question that he or she is required to answer by the
examiner; or
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(c) refuseor fail to produce adocument or thing that he or she was required to
produce by a summons under this Act served on him or her as prescribed.

Maximum penalty: $20 000 or imprisonment for 4 years.
(3 If—

(8) alegal practitioner isrequired to answer a question or produce a document at
an examination before an examiner; and

(b) theanswer to the question would disclose, or the document contains, a
privileged communication made by or to the legal practitioner in hisor her
capacity asalegal practitioner,

the legal practitioner is entitled to refuse to comply with the requirement unless the
person to whom or by whom the communication was made agrees to the legal
practitioner complying with the requirement but, where the legal practitioner refuses
to comply with the requirement, he or she must, if so required by the examiner, give
the examiner the name and address of the person to whom or by whom the
communication was made.

Maximum penalty: $20 000 or imprisonment for 4 years.

(4) Subclause (5) limits the use that can be made of any answers given at an examination
before an examiner, or documents or things produced at an examination before an
examiner and that subclause only appliesif—

(8) aperson appearing as awitness at an examination before an examiner—

(i) answersaquestion that he or she isrequired to answer by the
examiner; or

(if)  produces adocument or thing that he or she was required to produce
by a summons under this Act served on him or her as prescribed; and

(b) inthe case of the production of adocument that is, or forms part of, arecord
of an existing or past business—the document sets out details of earnings
received by the person in respect of his or her employment and does not set
out any other information; and

(c) before answering the question or producing the document or thing, the person
claims that the answer, or the production of the document or thing, might tend
to incriminate the person or make the person liable to a penalty.

(5) _The answer, or the document or thing, is not admissible in evidence against the person
in—
(@ acriminal proceeding; or
(b) aproceeding for the imposition of a penalty,
other than—
(c) proceedings under the Criminal Assets Confiscation Act 2005; or
(d) aproceeding in respect of—
(i) inthe case of an answer—the falsity of the answer; or

(i) inthe case of the production of a document—the falsity of any
statement contained in the document.
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(6)

Subclause (3) does not affect the law relating to legal professional privilege.

9—Warrant for arrest of withess

D

)

©)
(4)

(®)

(6)

(1)

If, on application by an examiner, ajudge of the Supreme Court is satisfied by
evidence on oath that there are reasonable grounds to believe—

(8 that aperson who has been ordered, under clause 18, to deliver hisor her
passport to the examiner, whether or not the person has complied with the
order, is nevertheless likely to leave Australiafor the purpose of avoiding
giving evidence before the examiner; or

(b) that aperson in relation to whom a summons has been issued under
clause 4(1)—

(i) hasabsconded or islikely to abscond; or

(i) isotherwise attempting, or is otherwise likely to attempt, to evade
service of the summons; or

(c) that aperson has committed an offence under clause 8(1) or islikely to do so,
the judge may issue awarrant for the apprehension of the person.

The warrant may be executed by any person to whom it is addressed and the person
executing it has power to break into and enter any premises or vehicle for the purpose
of executing it.

The warrant may be executed even if the warrant is not at the time in the possession of
the person executing it.

A person executing the warrant may only use such reasonable force asis necessary for
the execution.

If aperson is apprehended under the warrant, he or she must be brought, as soon as
practicable, before a judge of the Supreme Court and the judge may—

(8 admit the person to bail, with such security as the judge thinks fit, on such
conditions as he or she thinks necessary to ensure the appearance of the
person as awitness before the examiner; or

(b) order the continued detention of the person for the purposes of ensuring his or
her appearance as such awitness; or

(c) order the release of the person.

If apersonisunder detention under this clause, he or she must, within 14 days after he
or she was brought, or last brought, before ajudge of the Supreme Court in
accordance with this clause, or within such shorter or longer time as a judge has fixed
upon the last previous appearance of the person before a judge under this clause, be
again brought before ajudge and the judge may then exercise any of the powers of a
judge under subclause (5).

In this clause—
Australia includes the externa Territories.
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10—False or misleading evidence

A person must not, at an examination before an examiner, give evidence that the
person knows is false or misleading in amaterial particular.

Maximum penalty: $20 000 or imprisonment for 4 years.

11—Protection of witnesses from harm or intimidation
If it appears to an examiner that, by reason of the fact that a person—

() isto appear, isappearing or has appeared at an examination before the
examiner to give evidence or to produce a document or thing; or

(b) proposes to furnish or has furnished information, or proposes to produce or
has produced a document or thing, to the Commissioner or the Office
otherwise than at an examination before the examiner,

the safety of the person may be prejudiced or the person may be subjected to
intimidation or harassment, the examiner may make such arrangements (including
arrangements with the South Australia Police) as are necessary to avoid prejudice to
the safety of the person, or to protect the person from intimidation or harassment.

12—Contempt of Commissioner
A person isin contempt of the Commissioner if he or she—
(@ when appearing as awitness at an examination before an examiner—

(i) refusesor failsto take an oath or affirmation when required to do so
under clause 4; or

(i) refusesor failsto answer a question that he or sheisrequired to
answer by the examiner; or

(iii) refuses or fails to produce a document or other thing that he or she
was required to produce by a summons or notice under this Act that
was served on him or her in accordance with this Act; or

(b) isalegal practitioner who is required to answer a question or produce a
document at an examination before an examiner, and both of the following
apply:

(i) theanswer to the question would disclose, or the document contains,

aprivileged communication made by or to the legal practitioner in
his or her capacity as alegal practitioner;

(i)  heor sherefusesto comply with the requirement and does not, when
required by the examiner, give the examiner the name and address of
the person to whom or by whom the communication was made; or

(c) givesevidence at an examination before an examiner that he or she knowsis
false or mideading in amaterial particular; or

(d) obstructs or hinders an examiner in the performance of hisor her functions as
an examiner; or

(e) disrupts an examination before an examiner; or
(f) threatens aperson present at an examination before an examiner.
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13—Supreme Court to deal with contempt

D

e

©)

(4)

®)

If an examiner is of the opinion that, during an examination before the examiner, a
person isin contempt of the Commissioner, the examiner may apply to the Supreme
Court for the person to be dealt with in relation to the contempt.

Before making the application, the examiner must inform the person that the examiner
proposes to make the application.

The application must be accompanied by a certificate that states—
(@ thegroundsfor making the application; and
(b) evidencein support of the application.

A copy of the certificate must be given to the person before, or at the same time as, the
application is made.

If, after—
(& considering the matters specified in the certificate; and

(b) hearing or receiving any evidence or statements by or in support of the
Commissioner; and

(c) hearing or receiving any evidence or statements by or in support of the
person,

the Supreme Court finds that the person was in contempt of the Commissioner, the
Court may deal with the person asif the acts or omissions involved constituted a
contempt of that Court.

14—Conduct of contempt proceedings

)

@

©)

This clause appliesif an application for a person to be dealt with in relation to a
contempt of the Commissioner is made to the Supreme Court under clause 13.

Proceedings in relation to the application are, subject to this Act, to be instituted,
carried on, heard and determined in accordance with the laws (including any rules of
court) that apply in relation to the punishment of a contempt of the Supreme Court.

In proceedings in relation to the application, a certificate under clause 13(3) is prima
facie evidence of the matters specified in the certificate.

15—Per son in contempt may be detained

D

)

If an examiner proposes to make an application under clause 13(1) in respect of a
person, he or she may, during the hearing concerned, direct a police officer to detain
the person for the purpose of bringing the person before the Supreme Court for the
hearing of the application.

If the person is detained under subclause (1)—

(@ theexaminer must apply to the Court as soon as practicable under
clause 13(1) in respect of the person; and

(b) the person must, subject to subclause (3), be brought before the Court as soon
as practicable.

50
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(3) The Court may—

(&) direct that the person be released from detention on condition that he or she
will appear before the Court in relation to the application; or

(b) order that the person continue to be detained until the application is
determined.

(49) The Court may also impose any other condition on the release, for example—
(@) that the person surrenders his or her passport; or
(b) that the person gives an undertaking as to his or her living arrangements; or
(c) that the person reports as required to alaw enforcement agency.

(5) The Court may at any time vary or revoke a condition imposed under subclause (4).

16—Examiner may withdraw contempt application

(1) Anexaminer may at any time withdraw an application in relation to a person under
clause 13(2).

2 If—
(@ theexaminer does so; and
(b) the personisin detention under clause 15,
the person must be released from detention immediately.

17—L egal protection of examiners, counsel and witnesses

(1) Anexaminer has, in the performance of hisor her functions or the exercise of his or
her powers as an examiner in relation to an examination before the examiner, the same
protection and immunity as ajudge of the Supreme Court.

(2) A lega practitioner assisting the Commissioner or an examiner or representing a
person at an examination before an examiner has the same protection and immunity as
alegal practitioner has in appearing for a party in proceedings in the Supreme Court.

(3) Subject to this Act, a person summoned to attend or appearing before an examiner asa
witness has the same protection as a witness in proceedings in the Supreme Court.

18—Order for delivery to examiner of passport of witness

(1) If, on application by an examiner, ajudge of the Supreme Court is satisfied by
evidence on oath that—

(& inconnection with an investigation into corruption in public administration, a
summons has been issued under this Act requiring a person to appear before
an examiner at an examination (whether or not the summons has been
served), or a person has appeared before an examiner at an examination, to
give evidence or to produce documents or other things; and

(b) there are reasonable grounds for believing that the person may be able to give
to the examiner evidence or further evidence that is, or to produce to the
examiner documents or other things or further documents or other things that
are, relevant to the investigation and could be of particular significance to the
investigation; and
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e

©)

(4)

©®)

(c) therearereasonable grounds for suspecting that the person intends to leave
Australiaand hasin hisor her possession, custody or control of a passport
issued to him or her,

the judge may make an order requiring the person to appear before ajudge of the
Supreme Court on a date, and at atime and place, specified in the order to show cause
why he or she should not be ordered to deliver the passport to the examiner.

If a person appears before ajudge of the Supreme Court under an order made under
subclause (1), the judge may, if he or she thinks fit, make an order—

(8 requiring the person to deliver to the examiner any passport issued to him or
her that isin his or her possession, custody or control; and

(b) authorising the examiner to retain the passport until the expiration of such
period (not exceeding 1 month) asis specified in the order.

A judge of the Supreme Court may, on application by the examiner, extend for a
further period (not exceeding 1 month) or further periods (not exceeding 1 month in
each case) the period for which the examiner is authorised to retain a passport under
an order made under subclause (2), but not so that the total period for which the
examiner is authorised to retain the passport exceeds 3 months.

A judge of the Supreme Court may, at any time while the examiner is authorised
under an order made under this clause to retain a passport issued to a person, on
application made by the person, revoke the order and, if the order isrevoked, the
examiner must immediately return the passport to the person.

In this clause—
Australia includes the externa Territories.

19—Offenceto hinder, obstruct or disrupt

A person must not—

(8 hinder or obstruct an examiner in the performance of his or her functions as
an examiner; or

(b) disrupt an examination before an examiner.
Maximum penalty: $20 000 or imprisonment for 4 years.

Schedule 3—Redlated amendments
Part 1—Preliminary

1—Amendment provisions

In this Schedule, a provision under a heading referring to the amendment of a
specified Act amends the Act so specified.
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Part 2—Amendment of Australian Crime Commission (South
Australia) Act 2004

2—Amendment of section 18—Conduct of examination
Section 18(6)—after "relevant to the ACC operation/investigation” insert:
or any other ACC operation/investigation

Part 3—Amendment of Child Sex Offenders Registration
Act 2006

3—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case:

Police Ombudsman

Part 4—Amendment of Correctional Services Act 1982

4—Amendment of section 28—Removal of prisoner for criminal investigation,
attendancein court etc

Section 28—after subsection (2) insert:

(28) If aprisoner isrequired to attend before the Independent
Commissioner Against Corruption, the Deputy Commissioner or an
examiner under the Independent Commissioner Against Corruption
Act 2012, the Commissioner, Deputy Commissioner or examiner
may, by order, direct the manager of the correctional institution in
which the prisoner is being detained to cause the prisoner to be
brought before the Commissioner, Deputy Commissioner or
examiner in accordance with the order.

5—Amendment of section 33—Prisoner's mail
(1) Section 33(7)—before paragraph (a) insert:

(aaa) to the Independent Commissioner Against Corruption or the Office
for Public Integrity; or

(aa) to the Police Ombudsman; or
(2) Section 33(8)—after "from" insert:

the Independent Commissioner Against Corruption, the Office for Public
Integrity, the Police Ombudsman,
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6—I nsertion of section 35A
After section 35 insert;

35A—Assistance to make complaint to Office for Public
Integrity

If aprisoner informs the manager of a correctional institution that the
prisoner wishes to make a complaint to the Office for Public

Integrity or a complaint about corruption, misconduct or
maladministration in public administration (within the meaning of
the Independent Commissioner Against Corruption Act 2012), the
manager of the correctional institution must take such steps as are
necessary to facilitate the making of a complaint (including
providing facilities to enable the prisoner to prepare the complaint
and enclose and sedl it in an envelope and delivering the sealed
envelope to the Office without undue delay).

Part 5—Amendment of Criminal I nvestigation (Covert
Operations) Act 2009

7—Amendment of section 3—I nterpretation
(1) Section 3(1), definition of chief officer, (a)—after subparagraph (ii) insert:

(iii) inrelation to the Independent Commissioner Against Corruption—
means the | ndependent Commissioner Against Corruption;

(2) Section 3(1), definition of law enforcement agency—after paragraph (b) insert:
or
(c) theIndependent Commissioner Against Corruption;

(3) Section 3(1), definition of law enforcement officer—del ete the definition and
substitute:

law enforcement officer means—

(@ inrelationto SA Police—apolice officer or apolice officer
(however described) of another jurisdiction seconded to SA Police;
or

(b) inrelation to the Australian Crime Commission—a member of staff
of the Australian Crime Commission or a person seconded to the
Australian Crime Commission; or

(c) inrelation to the Independent Commissioner Against Corruption—an
investigator under the Independent Commissioner Against
Corruption Act 2012;
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Part 6—Amendment of Criminal Law Consolidation Act 1935
8—Amendment of section 246—Confidentiality of jury deliberations and
identities
(1) Section 246(5)—after paragraph (b) insert:

(ba) to the Independent Commissioner Against Corruption, the Deputy
Commissioner, an examiner or an investigator under the Independent
Commissioner Against Corruption Act 2012 or in the course of
making a complaint or report under that Act; or

(2) Section 246(6)—after paragraph (b) insert:

(ba) by the Independent Commissioner Against Corruption, the Deputy
Commissioner, an examiner or an investigator under the Independent
Commissioner Against Corruption Act 2012 or in the course of the
assessment of a complaint or report under that Act; or

Part 7—Amendment of Criminal Law (Forensic Procedures)
Act 2007

9—Amendment of section 45—Accessto and use of DNA database system
Section 45(2)(i)—delete "Police Complaints Authority” and substitute:
Police Ombudsman

10—Amendment of section 50—Confidentiality
Section 50(1)(i)—delete " Police Complaints Authority" and substitute:
Police Ombudsman

11—Amendment of section 57—Compliance audits

Section 57—delete "Police Complaints Authority" wherever occurring and substitute
in each case:

Police Ombudsman

Part 8—Amendment of Defamation Act 2005

12—Amendment of section 4—I nter pretation
Section 4, definition of Australian tribunal—after "inquiry™ insert:

and the Independent Commissioner Against Corruption, the Deputy
Commissioner or an examiner conducting an examination under the
Independent Commissioner Against Corruption Act 2012

Part 9—Amendment of Freedom of I nformation Act 1991

13—Amendment of Act

Act—delete "Police Complaints Authority” wherever occurring and substitute in each
case:!

Police Ombudsman
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14—Amendment of section 4—I nterpretation
(1) Section 4(1), definition of agency—delete paragraph (f) and substitute:
(f) anincorporated or unincorporated body—

(i) established or continued in existence for a public purpose by
an Act; or

(ii)  established or continued in existence for a public purpose
under an Act (other than an Act providing for the
incorporation of companies or associations, co-operatives,
societies or other voluntary organisations); or

(iii)  subject to control or direction by the Governor, a Minister of
the Crown or other instrumentality or agency of the Crown
or acouncil (whether or not the body is established or
continued in existence by or under an Act); or

(fa) abody responsible for the management of alocal government
indemnity scheme established under Schedule 1 clause 2 of the Local
Government Act 1999; or

(fb) aregiona development assessment panel or a council devel opment
assessment panel constituted under section 34 or 56A of the
Development Act 1993; or

(2) Section 4—after subsection (5) insert:

(6) Anagency isnot to be taken to hold a document while the document
is held by or in the possession of an exempt agency for which the
agency isresponsible.

15—Amendment of Schedule 2—Exempt agencies
Schedule 2—after paragraph (€) insert:
(ea) the Independent Commissioner Against Corruption;
(eb) the Officefor Public Integrity;

Part 10—Amendment of Legal Practitioners Act 1981

16—Amendment of section 21—Entitlement to practise
Section 21(5), definition of tribunal—after "royal commission” insert:

, the Independent Commissioner Against Corruption, the Deputy
Commissioner or an examiner conducting an examination under the
Independent Commissioner Against Corruption Act 2012

56 HA GP 158-B OPC 162


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20Act%201999
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20Act%201999
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Development%20Act%201993
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Independent%20Commissioner%20Against%20Corruption%20Act%202012

10

15

20

25

30

35

Independent Commissioner Against Corruption Bill 2012
Related amendments—Schedule 3

Part 11—Amendment of Listening and Surveillance Devices
Act 1972

17—Amendment of section 3—I nterpretation
(1) Section 3—after the definition of associated equipment insert:
chief officer of an investigating agency means—

(@ inthe case of South Australia Police—the Commissioner of Police;
or

(b) inthe case of the Independent Commissioner Against Corruption—
the Independent Commissioner Against Corruption; or

(c) inthe case of the ACC—the Chief Executive Officer of the ACC;
(2) Section 3—after the definition of declared listening device insert:
investigating agency means—
(@ South Australia Police; or
(b) the Independent Commissioner Against Corruption; or
(c) theACC;
(3) Section 3—after the definition of member of the staff of the ACC insert:
officer of an investigating agency means—

(@ inthe case of South Australia Police—a police officer or apolice
officer (however described) of another jurisdiction seconded to South
Australia Police; or

(b) inthe case of the Independent Commissioner Against Corruption—
an investigator under the Independent Commissioner Against
Corruption Act 2012; or

(c) inthe case of the ACC—a member of the Board of the ACC or a
member of the staff of the ACC who is amember of the Australian
Federal Police or the police force of a State or Territory of the
Commonwealth;

(4) Section 3, definition of relevant proceeding, (h)—delete "a member of apolice force
or an officer or employee" and substitute:

apolice officer (however described), or an officer or employee,
(5) Section 3—after the definition of relevant proceeding insert:
review agency for an investigating agency means—

(@ for South Australia Police—the Police Ombudsman; or

(b) for the Independent Commissioner Against Corruption—a person
who is independent of the Commissioner and is appointed by the
Governor as the review agency;
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18—Amendment of section 6—Warrants—General provisions
(1) Section 6(2)—delete subsection (2) and substitute:

(2) Anapplication for awarrant may be made by an officer of an
investigating agency with the written approval of the chief officer of
the investigating agency certifying that the chief officer is satisfied
that the warrant is reasonably required for an investigation.

(2) Section 6(8) and (9)—delete subsections (8) and (9) and substitute:

(8) If the chief officer of the investigating agency is satisfied that the
grounds on which awarrant was issued have ceased to exist, the
chief officer must, if the warrant is still in force, cancel the warrant
by instrument in writing.

(99 A warrant may, at any time, be cancelled by the chief officer of the
investigating agency.
19—Amendment of section 6AB—Use of information or material derived from
use of listening or surveillance devicesunder warrants
Section 6AB(f)—delete "where" and substitute:
if

20—Amendment of section 6AC—Register of warrants

Section 6AC(1)—delete subsection (1) and substitute:

(1) Thechief officer of an investigating agency (other than the ACC)
must keep aregister of warrants issued to the agency.

21—Amendment of section 6B—Reportsand recordsrelating to warrants etc

(1) Section 6B—delete "members of the police force" wherever occurring and substitute
in each case:

police officers

(2) Section 6B(1)—delete "The Commissioner of Police must, in relation to warrants
issued to members of the police force" and substitute:

The chief officer of an investigating agency (other than the ACC) must, in
relation to warrants issued to the agency

(3) Section 6B(1)(c)(vi)(A)—delete "police force" and substitute:
agency

(4) Section 6B(1b)—delete "Commissioner of Police" and substitute:
chief officer of an investigating agency

(5) Section 6B(1b)(a)—delete "member of the police force" and substitute:
police officer

(6) Section 6B(2)—delete "The Commissioner of Police" and substitute:
The chief officer of an investigating agency
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22—Amendment of section 6C—Control by police etc of certain records,
information and material

Section 6C—delete "The Commissioner of Police and the ACC" and substitute:
The chief officer of an investigating agency

23—Amendment of section 6D—I nspection of records by review agency
(1) Section 6D(1)—delete "Police Complaints Authority" and substitute:
review agency for an investigating agency
(2) Section 6D(1)(a)—delete "the police force" and substitute:
the investigating agency

(3) Section 6D(2)—delete "Police Complaints Authority is of the opinion that the
Commissioner of Police" and substitute:

review agency is of the opinion that the investigating agency
(4) Section 6D(2)—delete "Authority" and substitute:
review agency

(5) Section 6D(3)—delete "Police Complaints Authority must give the Commissioner of
Police" and substitute:

review agency must give the investigating agency
24—Amendment of section 6E—Power s of review agency
(1) Section 6E(1), (2) and (3)—delete subsections (1), (2) and (3) and substitute:

(1) For the purposes of an inspection under section 6D, the review
agency, or a person authorised by the review agency for the
purpose—

(& may, after notifying the chief officer of an investigating
agency, enter at any reasonabl e time premises occupied by
the investigating agency; and

(b) isentitled to have full and free access at all reasonable times
to all records of the investigating agency; and

(c) s, despite any other law, entitled to make copies of, and to
take extracts from, records of the investigating agency; and

(d) may require an officer of an investigating agency to givethe
review agency or authorised person such information as the
review agency considers necessary, being information that is
in the officer's possession, or to which the officer has access,
and that is relevant to the inspection.

HA GP 158-B OPC 162 59



10

15

20

25

30

35

40

Independent Commissioner Against Corruption Bill 2012
Schedule 3—Related amendments

(2) If thereview agency has reason to believe that an officer of an
investigating agency is able to give information relevant to an
inspection under section 6D, the review agency may, by written
notice to the officer, require the officer to do 1 or both of the
following:

(8 givetheinformation, in writing, signed by the officer, a a
specified place and within a specified period;

(b) attend before a specified person at a specified place and
within a specified period or at a specified time on a specified
day, in order to answer questions relevant to the inspection.

(3) If thereview agency has reason to believe that an officer of an
investigating agency is able to give information relevant to an
inspection under section 6D but does not know the officer's identity,
the review agency may, by written notice to the chief officer of an
investigating agency, require the chief officer or a person nominated
by the chief officer to attend before a specified person at a specified
place and within a specified period or at a specified time on a
specified day, in order to answer questions relevant to the inspection.

(2) Section 6E(6)—delete subsection (6) and substitute:

(6) Thechief officer of an investigating agency must ensure that officers
of the investigating agency provide the review agency with such
assistance in relation to an inspection under section 6D as the review
agency reasonably requires.

25—Amendment of section 7—L awful use of listening device by party to
private conver sation
(1) Section 7(1)—delete "where" and substitute:
if
(2) Section 7(2)—delete subsection (2) and substitute:

(2) Anexemption from section 4 that applies to an officer of an
investigating agency in relation to the use of alistening device for
the purposes of the investigation of a matter by the agency extendsto
any other such officer who overhears, records, monitors or listensto
the private conversation by means of the device for the purposes of
the investigation.

(3 Section 7(3)(c)—delete "the police or the ACC" and substitute:
an investigating agency
(4) Section 7(3)(e)—delete "where" and substitute:
if
26—Amendment of section 8—Possession etc of declared listening device
(1) Section 8(1)—delete "published” first occurring
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(2) Section 8(1)—delete "by anotice published in alike manner" and substitute:
, by subsequent notice in the Gazette,

(3) Section 8(2)—delete "any" and substitute:
a

(4) Section 8(5)—delete "any" and substitute:
a

27—Amendment of section 9—Power to seize listening devices etc

(1) Section 9(1)—delete all words before "suspects on reasonable grounds” and
substitute:

If an officer of an investigating agency

(2) Section 9(1)—delete "member" and substitute:
officer

(3) Section 9(2)—delete "A member referred to in subsection (1) and substitute:
An officer of an investigating agency

(4) Section 9(2)—delete "member" wherever occurring and substitute in each case:
officer

28—Amendment of section 10—Evidence
(1) Section 10—delete "any"

(2) Section 10—delete "the Commissioner of Police or amember of the Board of the
ACC" and substitute:

the chief officer of an investigating agency

29—Amendment of section 11—Forfeiture of listening devices
(1) Section 11(1)—delete "Where" and substitute:
If
(2) Section 11(1)—delete "any listening device or record of any" and substitute:
alistening device or record of

30—Amendment of section 12—Regulations
Section 12(2)(b)—del ete "the police force" and substitute:
an investigating agency
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Part 12—Amendment of Local Government Act 1999

31—Substitution of section 63
Section 63—del ete the section and substitute:

63—Code of conduct for members

(1) The Governor may, by regulation, prescribe a code of conduct to be
observed by the members of al councils.

(2) Council members must observe the code of conduct.

32—Amendment of section 74—M ember sto disclose inter ests
Section 74(5a) and (5b)—del ete subsections (5a) and (5b)

33—Insertion of section 78A
After section 78 insert:

78A—ONbtaining of legal advice

(1) Theregulations may establish a scheme under which a member of a
council may directly obtain legal advice at the expense of the council
to assist the member in performing or discharging official functions
and duties.

(2) The scheme may require the preparation and adoption of a policy by
acouncil and include provisions for the variation of the policy and its
availability to the public.

(3 Thescheme or apolicy adopted under the scheme may—
(& impose limitations on the obtaining of legal advice; and

(b) providefor aprocess for approval of requests to obtain legal
advice; and

(c) allow for conditions to be imposed on an approval, including
a condition limiting the expenditure that may be incurred;
and

(d) providefor acouncil to set an overall budget for the
purpose; and

() include other relevant provisions.

34—Substitution of section 110
Section 110—del ete the section and substitute;

110—Code of conduct for employees

(1) The Governor may, by regulation, prescribe a code of conduct to be
observed by the employees of al councils.

(2) TheMinister must consult with any registered association that
represents the interests of employees of councils before the
regulation is made.
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(3) A code of conduct must not diminish aright or employment
condition under an Act, award, industrial agreement or contract of
employment.

(4) Council employees must observe the code of conduct.

(5) Contravention of or failure to comply with the code of conduct
constitutes a ground for suspending, dismissing or taking other
disciplinary action against the employee.

35—Amendment of section 129—Conduct of audit
Section 129(8)—del ete subsection (8)

36—Amendment of section 263—Grounds of complaint
(1) Section 263(1)—delete "section 74" and substitute:
Chapter 5 Part 4
(2) Section 263(2)—delete subsection (2)

37—Insertion of sections 263A and 263B

After section 263 insert;

263A—Investigation of grounds of complaint by Ombudsman

(1) TheMinister may refer to the Ombudsman for investigation and
report under the Ombudsman Act 1972 any matter aleged to
constitute grounds for complaint under this Act against a member of
acouncil.

(2) Any person may make a complaint to the Ombudsman setting out
matters alleged to constitute grounds for complaint under this Act
against amember of a council.

(3 The Ombudsman may, on hisor her own initiative, carry out an
investigation under the Ombudsman Act 1972 of matters that may
constitute grounds for complaint under this Act against a member of
acouncil.

(4) For the purposes of the Ombudsman Act 1972, al acts that may
constitute grounds for complaint under this Act against a member of
acouncil will be taken to be administrative acts.

263B—Outcome of Ombudsman investigation

(1) Therecommendations that may be made by the Ombudsman under
the Ombudsman Act 1972 on the completion of an investigation of
the complaint include that the council—

(& reprimand the member (including by means of a public
statement); or

(b) require the member to attend a specified course of training
or instruction, to issue an apology in a particular form or to
take other steps; or
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(c) require the member to reimburse the council a specified
amount; or

(d) ensurethat acomplaint islodged against the member in the
District Court.

(2) If amember of acouncil failsto comply with arequirement of the
council of akind referred to in subsection (1) made in accordance
with the recommendation of the Ombudsman, the member will be
taken to have failed to comply with Chapter 5 Part 4 and the council
isto ensure that a complaint is lodged against the member in the
District Court.

(3) A council istaken to have the power to act according to the
Ombudsman's recommendations.

38—Amendment of section 264—Complaint lodged in District Court
Section 264(2)—del ete subsection (2) and substitute:
(20 However—

(8 apublic official may not lodge a complaint unless the matter
has been investigated by the Ombudsman; and

(b) aperson other than a public official may not lodge a
complaint unless alegally qualified person appointed by the
Minister after consultation with the LGA has granted written
approval to do so.

39—Amendment of section 267—Outcome of proceedings
(1) Section 267(1)(a)—after "person™ insert:
(including by means of a public statement)
(2) Section 267(1)(b)—after "instruction,” insert:
to issue an apology in a particular form
(3) Section 267(1)—after paragraph (b) insert:
(ba) require the person to reimburse the council a specified amount;
40—Substitution of section 272
Section 272—del ete the section and substitute:

272—Minister may refer investigation of council to Ombudsman

(1) TheMinister may refer to the Ombudsman for investigation and
report a matter in respect of which the Minister has reason to believe
that—

(@ acouncil has contravened or failed to comply with this or
another Act; or

(b) acouncil hasfailed to discharge aresponsibility under this
or another Act; or
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(c) anirregularity has occurred in the conduct of the affairs of a
council (in relation to matters arising under this or another
Act).

(2) Thereferral may be made on the basis of areport received under this
Act from an auditor or on any other basis.

(3) Beforereferring a matter, the Minister must give the council a
reasonable opportunity to explain its actions and make submissions
unless the Minister considers that the giving of notice would be
likely to undermine the investigation of the matter.

41—Amendment of section 273—Action on report
(1) Section 273(1)(a)—del ete paragraph () and substitute:

(@ information provided by the Independent Commissioner Against
Corruption; or

(2) Section 273(1)(c)—insert after "under"
thisor
(8) Section 273(2)(b)(iv)—before "the Ombudsman" insert:
the Independent Commissioner Against Corruption or

42—Amendment of section 274—Investigation of subsidiary

(1) Section 274(2)—delete "appoint an investigator or investigators to carry out an
investigation and to report to the Minister on the matter" and substitute:

refer the matter to the Ombudsman for investigation and report
(2) Section 274(3) to (10)—delete subsections (3) to (10) (inclusive) and substitute:

(3) Beforereferring amatter, the Minister must give the subsidiary a
reasonabl e opportunity to explain its actions and make submissions
unless the Minister considers that the giving of notice would be
likely to undermine the investigation of the matter.

Part 13—Amendment of Ombudsman Act 1972

43—Amendment of section 3—I nter pretation

(1) Section 3(1), definition of agency to which this Act applies, (d)—delete paragraph (d)
and substitute:

(d) anincorporated or unincorporated body—

(i) established or continued in existence for a public purpose by
an Act; or

(ii) established or continued in existence for a public purpose
under an Act (other than an Act providing for the
incorporation of companies or associations, co-operatives,
societies or other voluntary organisations); or
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(iif) subject to control or direction by the Governor, a Minister of
the Crown or other instrumentality or agency of the Crown
or acouncil (whether or not the body is established or
continued in existence by or under an Act); or

(2) Section 3(1), definition of agency to which this Act applies—after "does not include”
insert:

the Independent Commissioner Against Corruption, the Office for Public
Integrity or

44—Amendment of section 13—M atters subject to investigation

Section 13—after subsection (3) insert:
(3@) The ability to lay acomplaint for disciplinary action against a person
isto be disregarded for the purposes of subsection (3).
45—Amendment of section 19A—Ombudsman may issue direction in relation
to administrative act
(1) Section 19A(1) to (4)—delete subsections (1) to (4) (inclusive) and substitute:

() If the Ombudsman is of the opinion that an administrative act by an
agency is—
(& likely to prejudice an investigation or proposed investigation
or the effect or implementation of a recommendation that

the Ombudsman might make as aresult of an investigation
or proposed investigation; or

(b) likely to cause serious hardship to a person,

the Ombudsman may, by notice in writing, direct an agency to which
this Act applies to refrain from performing the administrative act as
specified in the notice for any period specified in the notice.

(20 However—

(8 anotice must not beissued if compliance with the notice by
the agency would result in the agency breaching a contract
or other legal obligation or cause any third parties undue
hardship; and

(b) anotice or notices issued under this section must not require
an agency to refrain from performing an administrative act
for more than 45 days in aggregate.

(3 The Ombudsman may, at any time, revoke a notice and must do so if
of the opinion that the notice should not have been issued.

(2) Section 19A(7)—delete subsection (7)
46—Amendment of section 20—No obligation on personsto maintain secrecy
Section 20—before "is not entitled" insert:
or an agency to which this Act applies
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47—Repeal of section 22
Section 22—delete the section

48—Substitution of section 26
Section 26—del ete the section and substitute:

26—Confidentiality, disclosur e of information and publication
of reports

(1) A person engaged or formerly engaged in the administration of this
Act must not disclose information obtained in the course of the
administration of this Act except—

(@ for the purposes of the administration of this Act or
proceedings under this Act or the Royal Commissions
Act 1917; or

(b) for the purposes of the performance of official functions by
an agency to which this Act applies, any agency or
instrumentality of this State, the Commonwealth or another
State or a Territory of the Commonwealth, or any other
statutory authority or statutory office holder; or

(c) asauthorised or required by the Ombudsman.
Maximum penalty: $20 000.
(2) The Ombudsman isonly to authorise or require information to be
disclosed if of the opinion that the disclosureisin the public interest

(but a person to whom an authorisation or requirement is directed
need not inquire into the basis of the authorisation or requirement).

(3 The Ombudsman may, if of the opinion that it isin the public interest
to do so, cause areport on an investigation, or a statement about an
investigation, or adecision not to investigate or to discontinue an
investigation, to be published in such manner as the Ombudsman
thinks fit.

(4) Information that has been disclosed under this section for a particular
purpose must not be used for any other purpose by—

(& the person to whom the information was disclosed; or

(b) any other person who gains access to the information
(whether properly or improperly and whether directly or
indirectly) as aresult of that disclosure.

Maximum penalty: $20 000.
Part 14—Amendment of Parliamentary Committees Act 1991
49—Amendment of section 3—Inter pretation
Section 3—delete the definition of Committee and substitute:

Committee means a Committee established under this Act;
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50—Insertion of Parts 5E and 5F

After Part 5D insert:

Part SE—Parliamentary Conduct Committee

Divison 1—Establishment and member ship of Committee
15M—Establishment of Committee

The Parliamentary Conduct Committee is established as a committee
of the Parliament.

15N—Member ship of Committee

(1) The Committee consists of 5 members of whom—

(@

(b)

3 must be members of the House of Assembly appointed by
the House of Assembly (of whom at least 1 must be
appointed from the group led by the Leader of the
Opposition and at least 1 must be appointed from the group
led by the Leader of the Government); and

2 must be members of the Legislative Council appointed by
the Legidative Council (of whom at least 1 must be
appointed from the group led by the Leader of the
Opposition and at least 1 must be appointed from the group
led by the Leader of the Government).

(2) The members of the Committee are not entitled to remuneration for
their work as members of the Committee.

(3 The Committee must from time to time appoint 1 of its House of
Assembly membersto be the Presiding Member of the Committee
but if the members are at any time unable to come to a decision on
who is to be the Presiding Member, or on who isto preside at a
meeting of the Committee in the absence of the Presiding Member,
the matter isreferred by force of this subsection to the House of
Assembly and that House will determine the matter.

Divison 2—Functions of Parliamentary Conduct
Committee

150—Functions of Committee

The functions of the Parliamentary Conduct Committee are—

(@

(b)

to promote compliance with standards of conduct required
of members of Parliament by their respective Houses and
investigate, on its own initiative or on receipt of a complaint,
alleged contraventions of those standards; and

if it is satisfied that there has been a contravention of the
standards by a member, to report to the member's House the
nature of the contravention; and

68
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(c) tokeep the standard of parliamentary conduct generally
under review and make such recommendations as it sees fit
for modifications of the standards of conduct required of
members of Parliament to both Houses; and

(d) to perform other functions assigned to the Committee under
this or any other Act or by resolution of both Houses.

Part 5SF—Crime and Corruption Policy Review
Committee

Divison 1—Establishment and member ship of Committee

15P—Establishment of Committee

The Crime and Corruption Policy Review Committee is established
as a committee of the Parliament.

15Q—Member ship of Committee
(1) The Committee consists of 7 members of whom—

(& 4 must be members of the House of Assembly appointed by
the House of Assembly (of whom at least 1 must be
appointed from the group led by the Leader of the
Opposition and at least 1 must be appointed from the group
led by the Leader of the Government); and

(b) 3 must be members of the Legidative Council appointed by
the Legidative Council (of whom at least 1 must be
appointed from the group led by the Leader of the
Opposition and at least 1 must be appointed from the group
led by the Leader of the Government).

(2) The members of the Committee are not entitled to remuneration for
their work as members of the Committee.

(3 The Committee must from time to time appoint 1 of its House of
Assembly members to be the Presiding Member of the Committee
but if the members are at any time unable to come to a decision on
who is to be the Presiding Member, or on whoisto preside a a
meeting of the Committee in the absence of the Presiding Member,
the matter isreferred by force of this subsection to the House of
Assembly and that House will determine the matter.

Division 2—Functions of Crime and Corruption Policy
Review Committee
15R—Functions of Committee

(1) Thefunctions of the Crime and Corruption Policy Review
Committee are—

(d toexamine—
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(i) eachannual and other report laid before both
Houses prepared by the Independent Commissioner
Against Corruption, the Commissioner of Police or
the Police Ombudsman; and

(if) each report laid before both Houses under the
Police Act 1998, the Serious and Organised Crime
(Control) Act 2008 or the Serious and Organised
Crime (Unexplained Wealth) Act 2009; and

(b) toreport to both Houses on any matter of policy affecting
public administration arising out of areport as the
Committee considers appropriate; and

(c) to perform other functions assigned to the Committee under
this or any other Act or by resolution of both Houses.

(2) Nothing in this section authorises the Crime and Corruption Policy
Review Committee—

(8 toinvestigate a matter relating to particular conduct; or

(b) toreconsider adecision of the Independent Commissioner
Against Corruption or any other person or body in relation
to a particular matter; or

(c) toreport on the performance of the functions of the
Independent Commissioner Against Corruption, South
Australia Police or the Police Ombudsman.

(3 The Independent Commissioner Against Corruption must not
disclose to the Crime and Corruption Policy Review Committee
information in relation to a particular matter that is, or has been, the
subject of acomplaint, report, assessment, investigation or referral
under the Independent Commissioner Against Corruption Act 2012,
except such information as could have been the subject of a public
statement under section 23 of that Act.

Part 15—Amendment of Police Act 1998
51—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case

Police Ombudsman
52—Amendment of section 38—Report and investigation of breach of Code
Section 38—after subsection (1) insert:

(1a) The Commissioner must provide the Police Ombudsman with details
of each report as soon as practicable after it is made.

53—Amendment of section 67—Divestment or suspension of powers
Section 67(3)—after "S.A. Police" first occurring insert:
or aspecial constable
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Part 16—Amendment of Police (Complaints and Disciplinary
Proceedings) Act 1985

54—Amendment of Act

(1) Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case!

Police Ombudsman
(2) Act—delete "Authority" wherever occurring and substitute in each case:
Ombudsman
(3) Act—delete "Authority's" wherever occurring and substitute in each case:
Ombudsman's
55—Amendment of section 12—Protection for Ombudsman and per son acting
under direction
Section 12—after "this Act" insert:
or any other Act
56—Amendment of section 21—Deter mination by Ombudsman that
investigation not warranted
Section 21(2)—delete "and his or her reasons for making the determination”

57—Amendment of section 28—I nvestigation of matters by Ombudsman
(1) Section 28(10) and (11)—del ete subsections (10) and (11)
(2) Section 28(18)—del ete subsection (18)

58—l nsertion of section 28A
After section 28 insert;

28A—Obstruction
A person must not—

(a) fail to attend before a person as required for the purposes of
an investigation under this Act; or

(b) refuseor fail to answer to the best of the person's
knowledge, information and belief a question the person is
required to answer for the purposes of an investigation under
this Act; or

(c) provideinformation or evidence in the course of an
investigation under this Act knowing that it isfalse or
misleading in amaterial particular; or

(d) without lawful excuse, refuse or fail to comply with a
requirement or direction given for the purposes of an
investigation of the Ombudsman or an authorised person
under thisAct; or
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(e) otherwise hinder or obstruct the Ombudsman or an
authorised person, or a person assisting the Ombudsman or
an authorised person, in the exercise of powers conferred by
thisAct.

Maximum penalty: $10 000 or imprisonment for 2 years.

Part 17—Amendment of Protective Security Act 2007
59—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case

Police Ombudsman

Part 18—Amendment of Public Finance and Audit Act 1987

60—Amendment of section 4—Interpretation
(1) Section 4(1)—after the definition of imprest account insert:

local government indemnity scheme means a scheme conducted and
managed under Schedule 1 clause 2 of the Local Government Act 1999;

(2) Section 4(1), definition of publicly funded body, (a)—del ete paragraph (@) and
substitute:

(@ acouncil constituted under the Local Government Act 1999 or a
subsidiary of such a council; or

(3) Section 4(1), definition of publicly funded project, (b)—delete paragraph (b) and
substitute:

(b) acouncil constituted under the Local Government Act 1999 or a
subsidiary of such a council; or

61—Amendment of section 32—Examination of publicly funded bodies and
projects and local gover nment indemnity schemes
(1) Section 32(1)—delete "must, if requested by the Treasurer” and substitute:
may
(2) Section 32(1)—after paragraph (b) insert:
or

(c) examine accountsrelating to alocal government indemnity scheme
and the efficiency and cost-effectiveness of the scheme.

(3) Section 32(1a)—delete "or project” and substitute:
, project or scheme
(4) Section 32—after subsection (1a) insert:

(1b) The Auditor-General must conduct an examination under
subsection (1) if requested to do so by the Treasurer or the
Independent Commissioner Against Corruption.
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(5) Section 32(3)—delete subsection (3) and substitute:
(3 The Auditor-General must deliver copies of the report to—
(& any publicly funded body concerned in the examination; and

(b) if the examination was requested by the Treasurer—the
Treasurer; and

(c) if the examination was requested by the Independent
Commissioner Against Corruption—the Independent
Commissioner Against Corruption; and

(d) thePresident of the Legidative Council and the Speaker of
the House of Assembly.

62—Amendment of section 36—Auditor-General's annual report
Section 36(1)—after paragraph (a) insert:

(ab) sets out the examinations made under section 32 that have been
completed during the preceding financial year and briefly describes
the outcome of those examinations; and

Part 19—Amendment of Public Sector Act 2009

63—Amendment of section 25—Public Service employees
Section 25(2)(f)—delete "Police Complaints Authority" and substitute:
Police Ombudsman

Part 20—Amendment of Shop Theft (Alternative Enforcement)
Act 2000

64—Amendment of section 17—Confidentiality
Section 17(1)(d)—delete "Police Complaints Authority" and substitute:
Police Ombudsman

Part 21—Amendment of State Records Act 1997

65—Amendment of section 3—Inter pretation
Section 3(1), definition of agency—after paragraph (m) insert:
and

(n) apresent or former Independent Commissioner Against Corruption
or Deputy Commissioner; and

(0) apresent or former examiner or investigator appointed by the
Independent Commissioner Against Corruption; or

(p) apresent or former employee of the Independent Commissioner
Against Corruption; and

(@) apresent or former public service employee assigned to the Office
for Public Integrity to assist the Independent Commissioner Against
Corruption;
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Part 22—Amendment of Summary Offences Act 1953

66—Amendment of section 74C—Inter pretation
(1) Section 74C, definition of interview—after paragraph (c) insert:

but does not include an examination under the Independent Commissioner
Against Corruption Act 2012;

(2) Section 74C, definition of investigating officer—after paragraph (a) insert:

(ab) aninvestigator under the Independent Commissioner Against
Corruption Act 2012; or

Part 23—Amendment of Terrorism (Preventative Detention)
Act 2005

67—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case:

Police Ombudsman

Part 24—Amendment of Whistleblowers Protection Act 1993

68—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case:

Police Ombudsman

Part 25—Amendment of Witness Protection Act 1996
69—Amendment of Act

Act—delete "Police Complaints Authority" wherever occurring and substitute in each
case:

Police Ombudsman
70—Amendment of section 12—Accessto register
Section 12(2)—delete "Authority" and substitute:
Police Ombudsman

71—Amendment of section 21—Offences
(1) Section 21(3)—after paragraph (a) insert:

(ab) isnecessary for the purposes of an investigation by the Independent
Commissioner Against Corruption; or

(2) Section 21(4)(b)—after subparagraph (i) insert:

(ia) for the purposes of an investigation by the Independent
Commissioner Against Corruption; or
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